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PREFACE. 



The object of the Author of the following ob- 
servations has been to classify the several reported 
Cases in the Court of Chancery, where the ap- 
pointment of a Receiver has been ordered, and, as 
far as could be ascertained, those in which the 
application has been refused; together with a re- 
capitulation of the various duties and liabilities 
attaching to the office of a Receiver. 

He feels that in more able and experienced hands 
the execution of such a task would have been much 
more complete ; but thinking as he does, that as a 
work of reference it may be of use to those inte- 
rested in the subject, either as practitioners or as 
holders of the office of Receiver, he has been 
induced to oflfer it to the public. 

Since the earlier sheets were printed, the case of 
Newton v. Ricketts, reported in the tenth volume 
of Mr. Beavan's Reports, p. 525, has been pub- 
lished, and the Author only now refers to it as 
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confirming the principle which he had ventured to 
deduce from the cases, that the mere fact of litiga- 
tion in the Ecclesiastical Court as to probate of a 
will, without a special case being made, will not be 
sufficient to prevail upon the Court to grant the 
application for a Receiver. 

Stone Buildings, Lincoln's Inn, 
20th March, 1849. 
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ON THE 

OFFICE AND DUTIES OF A RECEIVER 

APPOINTED BY 



CHAPTER I. 

AS TO THE CLASSES OF CASES GEICERALLY IN WHICH RECEIVERS 
HATE BEEN APPOINTED BT THE COURT, AND AS TO THOSE IN 
WHICH THE APPLICATION HAS BEEN REFUSED. 



In pursuing the following inquiry as to the general cha- 
racter of the office, and the nature of the duties confided 
to a receiver appointed by the Court of Chancery, I pur- 
pose in the first place to bring together the leading facts 
and circumstances of the principal reported cases in which 
receivers have been appointed; and secondly, those in 
which the application for the appointment of one has been 
refused ; and then, to offer some practical instructions as 
to conducting the formal inquiry before the Master, and 
the completion of the subsequent appointment by the 
Master, to whom the propriety of the appointment, and 
the eligibility of the person proposed to be appointed, are 
always referred by the court. 

A receiver duly appointed by the Court of Chancery is 
from the moment of his appointment to be considered as 
an officer of the court itself He will be protected by it in 
the proper discharge of the necessary duties of his office, — 
the possession of the receiver not being permitted to be 
disturbed without the special leave of the court (a), and it 

(a) Brooks v. Greathead, I Jac. & W. 178; Angel v. Smith, 9 Ves. 335. 

B 
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will be treated as a contempt of the court if any such 
interference takes place (ft). The reason for this is ex- 
plained by Lord Eldon in the case of Angel v. Smith (c), 
where, speaking of the rule as applicable to sequestrators, 
which equally applies to receivers, he says : " Where 
sequestrators are in possession under the process of the 
court, their possession is not to be disturbed even by an 
adverse title without leave ; upon this principle, that the 
possession of the sequestrators is the possession of the 
court, and the court being competent to examine the title, 
will not permit itself to be made a suitor in a court of law, 
but will itself examine the title ; and the mode is by per- 
mitting the party to come in to be examined pro interesse 
suo ; the practice being to go before the Master to state his 
title, and there is the judgment of the Master, and afterwards, 
if necessary, of the couii; upon it ; " and even a receiver 
appointed to get in property, part of which he finds in the 
possession of another receiver, ought not to take proceed- 
ings to deprive the latter of such possession without the 
authority of the court (d). So the directors of a railway 
company, who had proceeded under the Lands Clauses 
Consolidation Act, 1845 (e), to take possession of lands in 
the possession of a receiver of the court, without having 
previously obtained the leave of the court for that purpose, 
were, on an ex parte application, restrained from instituting 
any proceedings towards taking possession of the piece of 
land, &c. until the further order of the court (/). 

The general objects sought by the appointment of a 
receiver may be described to be, to provide for the safety 
of property pending a litigation ] and until the hearing of 
the cause {g) ; or during the minority of infants ; to pre- 
serve property in danger of being dissipated or destroyed 
by those to whose care it is by law intrusted, or by persons 
having immediate but partial interests therein. 



(h) JBroadv.TTici^m, 4 Sim. 511; 
Johne$ V. ClaughUm, Jac. 573. 
(e) Angel v. SnUih, 9 Ves. 335. 
(d) Ward v. Swift, 6 Hare, 312. 



(«) 8 &9 Vict. c. 18, S.85. 
(/) Tinkw.RundU, lOBeav.318. 
Ig) Tutlett V. Armstrongf 1 Keen, 
428. 



APPOINTMENT AND REFUSAL OP RECEIVERS. O 

As to the Time when the Application will be entertained. 

It was formerlv considered that in the case of infants 
the court had jurisdiction on petition to pronounce an 
order for a receiver as well as for guardian and main- 
tenance; but it was held by Lord Hardwicke that the 
court had not jurisdiction to appoint a receiver unless a 
cause be depending (h). 

Before an appearance is entered for a defendant, the court 
will, on a proper case being made, appoint a receiver. As 
where the grantor of an annuity, secured by an equitable 
charge on certain lands which were subject to a prior charge, 
went to reside abroad, but by his agent continued in the 
receipt of the rents and profits of such lands, the court, on 
the application of the annuitant, appointed a receiver, al- 
though the grantor had not appeared to the suit (£). So 
where two parties entitled to property in equal moieties 
made an equitable mortgage of it, one of the mortgagors 
being out of the jurisdiction, and who had not been served 
with subpoena, the whole rents having been received by the 
other mortgagor, the court granted a receiver (A). So where 
the defendant is out of the jurisdiction, on a proper case 
made (Z) ; and a receiver has been appointed, on affidavit 
that defendant had absconded to avoid the service of a 
subpoBna (m). 

A receiver may be appointed before answer, on motion 
and notice, where fraud or danger to the property is con- 
templated; as the reading of the respondent's affidavits, on 
showing cause against the application for the appointment, 
was considered by Lord Eldon as tantamount to aa 
answer for this purpose (n). It is unusual, however, to 
move for a receiver before answer ; but in strong cases it has 



(h) Ex parte Whitfield, 2 Atk. 315. 
(t) Tanfield v. h^ine, 2 Russ. 149. 
\k) Holmei v. Bell, 2 Beav. 298. 
(JL) Gibbim v. Mainioaring, 9 Sim. 
77 ; Holmes v. BeU, 2 Beav. 298. 

b2 



(m) Pitcher v. HeUier, 2 Dick. 
580 ; Maguire v. Allen, 1 Ball & B. 
75. 

(n) Jervis v. White, 6 Ves. 739. 
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often been done (o). Where, however, facts not founded 
on allegations in the bill are introduced into affidavits, 
in support of an application for a receiver, the court will 
disregard them; and a defendant acts properly in not 
answering them (p). Of course, at any time after answer ^ 
if a sufficient case is made by the bill, and sufficient ad- 
missions contained in the answer (9), an application for a 
receiver will be entertained (r). So, it is submitted, at the 
hearing of the causey a receiver may be appointed by the 
court on a proper case made, although it may not have 
been prayed by the bill. But in a suit for redemption, the 
Master of the Rolls (Lord Langdale) refused, at the hear- 
ing, on the application of the defendant, to grant a receiver 
against the plaintiff the mortgagor in possession, none 
being prayed for by the bill (s). 

The court will, under certain circumstances, appoint a 
receiver after decree, although no receiver shall have been 
prayed by the bill(0. As the circumstances of the case 
of Bowman v. Bell are not fully reported, it is thought 
desirable to state them here. By the will of J. B. certain 
freehold and copyhold estates were devised to trustees in 
trust to sell and divide the proceeds among nine parties. 
The bill was filed by two of the cestuis que trust, who were 
also creditors, to establish the will, and to have the trusts 
performed under the decree of the court. At the original 
hearing, an issue had been directed of devisavit vel non, 
which was found against the heir. By the decree on further 
directions, the will was established and the usual accounts 
directed ; and on the plaintiflTs petition it was referred to 
the Master to inquire whether a certain contract, which had 



(0) Vann v. Barmett, 2 Bro. C. C. 
158 ; Vavoson v. Yates, 1 Beav. 301 ; 
Jaloyd V. Pastingham, 16 Yes. 59; 
Duckworth v. Trafford, 18 Yes. 283 ; 
Metcalfe v. PulverUrft, 1 Yes. & B. 
180 ; Davit v. Duke of Marlborough, 
2 Swans. 138, and note (Jb) there; 
Woodyatt v. GretUify 8 Sim. 180. 

{p) Dawson v. Yates, 1 Beav, 301. 



(q) See Boddington v. Woodley, 8 
Sim. 167. 

(r) See as an example and as to 
the effect of admissions, Lancathire 
V. Lancashire, 9 Beav. 120. 

(s) See Barlow v. Gains, 8 Beav. 
329. 

(t) Bowman v. Bell, 14 Sim. 392 ; 
Cooke V. Gwyn, 3 Atk. 690. 
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been entered into by the trustees, for sale of the estate to 
one J. was a proper contract to be carried into effect. 
Pending the proceedings in the Master's office, the plain- 
tiffs discovered that the trustees were not in possession of 
the estate, but that they having neglected to pay the fine to 
the lord of the manor in respect of the copyhold portion of 
the property, the lord had brought an ejectment, and had 
entered into possession and receipt of the rents of the estate. 
The plaintiffs also discovered that the trustees in their con- 
tract for sale had stipulated with the purchaser that all the 
cestuis que trust should enter into an absolute covenant for 
title, which they then refused to do. Under these circum- 
stances, the trustees having abandoned the estate, the 
cestuis que trust not having taken possession, and the 
trustees having entered into a contract to sell, the Vice- 
Chancellor of England, after decree, granted the motion 
for a receiver. 

A receiver may also be appointed on motion, notwith- 
standing the reservation of all matters under the decree ; 
for it is a mere provisional order, and would not affect any 
question between the parties (m). 



It may be considered and stated as a general rule, that 
a receiver will not he appointed where the rights, as between 
the plaintiff and defendant, are doubtful, if the defendant 
has obtained the legal estate without fraud, and no case of 
danger as to his security is alleged. As where the defend- 
ant had the legal estate, and also claimed as equitable 
owner in the absence of fraud or contrivance ; the plaintiff 
claimed as heir at law, which character was not, however, 
admitted by the owner, the court declined to appoint a 
receiver (x). 

It may also be considered as a general rule, that the court 
will not interfere to take the possession of property from a 

(u) Cooke V. Gwyn, 3 Atk. 690. 

(x) Lancashire v. Lancathiref 9 fieav. 120. 
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party who has it under a legal titlsy except in cases of pre- 
sumed fraud or waste (y); and in these cases it proceeds 
against the legal title with reluctance, compelled by judicial 
necessity, the effect of fraud, clearly proved, combined tvith 
imminent danger to the property, if the possession should 
not be taken under the care of the court. 

A few cases to exemplify the rule may be here given. 

Woodyatt v. Chresley {z). On the marriage of Sir Nigel 
and Lady Gresley, two settlements were executed : by one 
a sum of stock and estates in Worcestershire, the lady's 
property, were conveyed to trustees in trust for her for life ; 
remainder in trust for the children of the marriage ; and 
by the other Sir Nigel granted out of his estates a rent 
charge to Lady Gresley for life. She, after her husband's 
death, fraudulently obtained a transfer of the stock and 
sold it out, and she afterwards assigned her life interest in 
the estates in Worcestershire, and the rent charge to A. 
for valuable consideration, but with notice of the fraud. 
It having been held by the court that the rents of the 
estates in Worcestershire, and the rent charge were liable 
to be applied to replace the stock, a receiver was granted 
before answer. 

Mordaunt v. Hooper (a). The manor of D. was vested in 
the plaintiff as trustee for certain purposes. At a court held 
of the manor of A., Y. was admitted according to the custom 
of the manor for his life, and held until his death. By the 
custom the widows of such tenant hold the tenement during 
widowhood ; and on the death of V. his widow was accord- 
ingly admitted for her widowhood. After her admittance 
she had not resided on the premises ; but being continually 
in London, they were rented of her by the defendant H., 
who was the grandson of V* It was charged by the bill, 
that the widow had been long since dead, whereby the pre- 
mises reverted to the lord; but that the defendant H. 



(y) See Smith v. CoUyer, 8 Ves. 89. 

\%) Woodyatt v. GretUy, 8 Sim. 

180, This case is given in the Ap- 



pendix, No. 1. 

(a) Mordaunt ?• Hooper, Amb. 
311, Blunt'sedit. 
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had concealed her death; and, taking advantage of the loss of 
the Court RoUs^ pretended that the premises were freehold, 
and had descended to him as heir. The bill prayed for an 
account and payment of the rents accrued since the death 
of the widow and for a receiver. The defendant by his an- 
swer insisted that the estates descended to him in fee, but 
admitted that he had no deeds. The question here was 
dependent on the establishment of the legal title ; and Lord 
Hardwicke granted a receiver, observing that it was uncom- 
mon where the matters in dispute depended on a mere legal 
title, but that a case might be so circumstanced as to induce 
the court to grant it. But that two things were necessary — 
1st, to show strong ground of title; 2nd, that there was 
danger of the rents being lost. 

Stilwell V. WilkinsQ)), On a bill for setting aside a 
purchase deed. The following is a summary of the facts 
of the case. Under the will of J. S. certain estates stood 
limited after the death of Elizabeth, the wife of Josias 
Collier, to the youngest son of the testator's grand niece, 
Mary Stilwell, in fee. Upon the death of Elizabeth Collier 
in December, 1803, John, youngest son of Mary Stilwell, 
became entitled; he had then lately attained the age of 
twenty-one years, and was serving as a common sailor on 
board a ship of war. In July, 1806, he sold and conveyed 
the estates to Josias Collier, the consideration for the pur- 
chase was a sum of 250/., and an annuity of 522. 10^. 
to be paid to him by weekly payments for his life. The 
estates were of considerable value. It was admitted by 
the answer that at the death of Collier in the year 1809 the 
rental amounted to 189/. 10«., exclusive of a part of the pro- 
perty sold by Collier in his lifetime. The same solicitor 
was employed in the purchase for Collier and Stilwell ; the 
latter afterwards went to sea again, being, as the bill al- 
leged, apprehended as a deserter, and died intestate in the 
year 1809 on board ship. The plaintiff was his heir at law. 

{h) Stilwell V. WiUdns, Jac. 280. 
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Collier died in December, 1809, having devised the estates 
to two of the defendants, and appointed the other two de- 
fendants executors. Besides these facts, the bill stated 
various other circumstances tending to affect the transac- 
tion with fraud. It was alleged that Stilwell was a person 
very ignorant and inexperienced, of weak intellects, and in 
constant habits of intoxication ; that he confided the ma- 
nagement of the property to Collier, who had previously 
been in possession in right of his wife, and who kept him 
in the dark as to its real value; that he was much dis- 
tressed for want of money, and that he was persuaded to 
execute the deeds under the idea that they conveyed the 
estates for his life only, and would save him the trouble of 
managing them. The defendants by their answer stated 
themselves to he ignorant of all these circumstances, and 
expressed ignorance of the fact as to whether the plaintiff 
was heir or not. The Vice-Chancellor (Sir J. Leach) 
granted the order for a receiver, which was confirmed by 
Lord Eldon, who in his judgment thus expressed himself: 
"If the case stated be true, and it is more than probable 
that it is true, the inadequacy of consideration was so 
monstrous, the situation of the young man, and the state 
of his intellect were such, that it is hardly possible to 
suppose that the transaction can stand; and I think, 
therefore, that this is a case where such an order may be 
made, though it is not the general habit of the court." 

Huguenin v. JBaseley (c). The facts of this case shortly 
stated (d) are as follows : By the bill it was alleged that 
Mrs. Huguenin, being entitled to an estate in Jamaica in 
fee simple, within three months afler her return from the 
West Indies, being then a widow, executed a conveyance 
to the defendant, who was a clergyman, in fee simple, sub- 
ject to the payment of an annuity of 400/. to herself for life. 
A letter to the solicitors, who were in possession of the title 



(c) Huguenin v. Basetey, 13 Ves. 
105. 



(d) They are more fully stated in 
14 Ves. 273. 
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deeds, (admitted by the defendant to have been written by 
him, but, as he alleged, from her dictation), lamented her 
destitute situation by the death of her husband, and stating 
that Providence had sent her a friend to manage her affairs 
to advantage, concluded with a direction to deliver up the 
deeds, and to settle her account with the defendant. After 
answer, on motion for a receiver. Lord Eldon thus expressed 
himself: "Two distinct questions arise — 1st, whether so 
strong a probability of title appears upon this bill and answer 
as will induce the court upon the principles on which it acts 
to consider this plaintiff as having a strong interest to have 
the estate secured, in case she should obtain a decree: 
2ndly, whether this defendant, having the legal estate by 
adverse title, not being a trustee by his admission, a receiver 
ought to be appointed by interlocutory order on motion. 
All that it is necessary to say is, that there is a very strong 
probable title in the plaintiff to call back this estate upon 
such terms as may seem proper at the hearing, which she 
appears to have conveyed under such circumstances, re- 
serving only an interest for life." And he granted the ap- 
plication for a receiver. 

It has been thought desirable to give these cases of 
Woodyatt v. Greslet/y Mordaunt v, Hooperj Stilwell v. 
WilhinSy and Huguenin v. Baseley^ somewhat at length, 
as disclosing the principles upon which the court proceeds, 
and under what class of circumstances it will interfere to 
protect property till the final adjudication of the cause, 
where the defendant has for the time confessedly the legal 
title, but which title the case, as made by the bill, taints 
with fraud. 

It may, however, be here observed, that a receiver when 
appointed will not be allowed, as such, to stand in the way 
of the legal rights of a party as against another for whose 
benefit in part the receiver had been appointed. As where 
A., who had obtained an order in the Court of Exchequer 
for payment of costs against a party to a suit in the Court 
of Chancery, who was tenant for life of certain property 
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over which a receiver had been appointed^ with directions 
to pay her the rents ; the court gave leave to A,, notwith- 
standing the appointment of a receiver, to sue out and exe- 
cute such writs as he might be advised (e). 

A receiver, when appointed by the court, is appointed on 
behalf of all parties, not of the plaintiff or of one defendant 
only (/), or, as it has been expressed in a later case, for the 
benefit of all parties interested (^), but the possession of the 
receiver is the possession of the court (A). 

Having thus stated the general grounds and principles 
upon which the court will entertain the application for a 
receiver, it may be convenient to classify the cases here- 
after to be referred to under separate and distinct heads. 
The following arrangement has been considered desirable. 



Istly. Where Receivers have been appointed by the 

Court of Chancery in cases Pendente Lite 

in that or in other courts. 
2dly. In cases affecting the Estates of Infants; and 

herein of cases affecting Trustees, Execu- 
tors, &c. 
3dly. In cases of Partnership. 
4thly, In cases of Vendors and Purchasers. 
6thly. In cases of Mortgagor and Mortgagee. 
6thly. In cases of Joint Tenants and Tenants in 

Common. 
7thly. In Miscellaneous Cases, as — 

Creditors. Judgment Creditors. 

Equitable Creditors. 

Tolls. 

Salaries, Pensions, Clerk of the Peace, 
&c. 

Profits of a Rectory. 

Notice of Lis Pendens. 



(e) Gooch V. Haworth,Z BesiV. 428. 

(/) Davt5 V. Duke of Marlborough, 
2 Swans. 118; Hutchiruon v. Lord 
Matsareene, 2 Ball & B. 55. 



(g) Bainbrigge ▼. Blair, 3 Bear. 
421. 
(h) Angel v. Smith, 9 Ves. 338. 
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Miscellaneous Cases — (continued). 
Breach of Covenant. 
Lunatic Estate. 
Tenant for Life. 
Bankruptcy. 
Assignee op Insolvent Debtor, 1 & 2 

Vict. c. 1 10. 
Heir Looms. 



Section I. 



AS TO CASES pendente LITE. 



The principal cases in which applications have been made 
to the Court of Chancery to preserve property by the ap- 
pointment of a receiver during litigation hate been — 

Istly. Where the granting probate of the will of a tes^ 
tator has been suspended; as where the will of the testator 
is disputed and sought to be set aside, or where two alleged 
wills have been brought in for probate, &c., and a contest 
thereon has arisen. 

2dly. Where the administration or probate having been 
grantedy a suit to recall it on the ground of fraud or other- 
wise has been instituted. 

It may be considered as a general rule that for the ap^ 
pointment of a receiver as a matter of course, pending a suit 
in the Ecclesia^stical Court respecting probate or adminis^ 
tration, ttoo things must concur, — bona fide litigation, and 
no person legally entitled to collect the assets. Litigation 
alone, or the feet of no probate, will not per se be sufficient; 
a special case must be made out. 

As to the cases of suspended probate, the first in point of 
date is 

Andrews v. Powys^i). This was an appeal to the House of 
Lords from certain orders of LordChancellor Macclesfield, by 
one of which he had directed a receiver over an estate of a 



(f) In the House of Lords, 1723 ; 
2 Bro. P. C. 476. It has been 
thought advisable to print this case in 



the Appendix, as it appears to be the 
groundwork of all subsequent similar 
applications. Appendix, No. 2. 
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testator of the name of Powell ; and the principal reasons as- 
signed by the appellant (Andrews) were " that by tlie constant 
usage and known laws of the realm it belonged only to the 
Ecclesiastical Courts to determine upon the validity of a will 
relating to personal estate, and more particularly whether the 
testator was sane or insane, and whether such will was duly 
made and published or not. That it did not appear, nor 
was so much as suggested by the respondent's bill (in 
chancery), that he had any probate of the will, by which he 
pretended to be executor, or had even propounded such 
will in the Prerogative Court, as in fact he had not, but 
on the conti-ary it appeared by the respondent's own bill 
that the appellant had a probate of the will, wherein he 
was named executor, granted him by the proper court, and 
the same still stood unreversed. That no account ought to 
be demanded in a court of equity of a personal estate, to 
which the plaintiff by his bill cannot show a good and legal 
title, or that he hath a lawful demand upon or interest in 
such personal estate ; but this the respondent had not done, 
or could he by the laws of the realm do it till the validity 
of the will of which he claimed to be executor was deter- 
mined in his favour by the Ecclesiastical Court; and in 
case the willy whereof the appellant was made executory 
should continue to he estdblishedy it could not he pretended 
that the respondent had any sort of pretence to any part 
of the estate . . . That as the testator had by his will 
made the appellant executor, and thereby entrusted him 
with the care and management of his estate, no order ought 
to have been made to divest him of that trust, unless there 
had been some evidence of the estate being in danger, or 
of the disability of the party, or a wilful wasting of the 
same, of which there was not the least evidence before the 
court at the time of making the order. That the testator's 
will, whereby the appellant's children were residuary lega- 
tees, being his last will, and proved as such, should be 
taken to be a good will till the contrary appeared ; and it 
would be very hard and unreasonable in case this will should 
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stand valid, as there was no doubt it would, that their 
shares should be lodged in a Master's hands, without their 
consent or being heard, and receivers put upon them to the 
great diminution of the estate, and for which no adequate 
satisfaction could be made them. The report gives none 
of the arguments or the reasons of the judgment, but simply 
states that the appeal was dismissed, thereby giving effect 
to the orders of the Lord Chancellor, including the one 
appointing the receiver. 

Knight v. Duplessis (k). In this case Lord Coleraine 
devised his estate to the defendant, Mrs. Duplessis (by 
whom he had a natural daughter), till her daughter arrived 
at twenty-one or married, making her executrix with another 
person, who both proposed to act and prove the will, having 
propounded it in the Ecclesiastical Court The heirs at 
law brought a bill to controvert the will, and moved for an 
injunction to stay the defendants from receiving the per- 
sonal, or the rents and profits of the real estate, and to have 
a receiver appointed. On motion after answer, it was con- 
tended, that, on the ground that there was a dispute in the 
Ecclesiastical Court concerning the probate, which not 
being yet granted there was none to get in the debts, &c., 
therefore the court ought to grant a receiver, as in Powys 
V. Andrews; but Lord Hardwiche refused the application^ 
holding that there was no rule that on a dispute in the 
Ecclesiastical Court concerning probate, the court would 
appoint a receiver of the personal estate; nor was there 
any rule as to real estate, that on a bill by heir at law to 
controvert a will, the court was to appoint a receiver. 

It will be seen from the subsequent cases that the grounds 
of Lord Hardwicke's decision in the above case have been 
much weakened. 

King v. King(l\ 1801. Opposite claims had been set 
up in the Ecclesiastical Court under different wiUs, and a 
decision had been made that one will was not sufficiently 

{k) Knight ▼. Duplessis, I Ves. I {I) King ▼. King, 6 Ves. 172. 
sen. 324. 



14 APPOINTMENT AND REFUSAL OF RECEIVBB8. 

proved. On motion for receiver, the application was 
founded on the ground that, during a suit in the Ecclesias* 
tical Court for administration of the effects, a court of 
equity would entertain a suit for the mere preservation of 
tJie property till the litigation should be determined. The 
Lord Chancellor (Eldon) granted the application, stating 
that it was almost a motion of course. He said " there is 
no doubt this court has appointed a receiver when it has 
been in dispute who was the personal representative^ where 
the matter is in controversy in the Ecclesiastical Courts, as 
whether there is an intestacy or not The court goes upon 
this, that it will do its best to collect the effects. The pro- 
perty is in danger in this sense, that it may get into the 
hands of persons who have nothing to do with it." 

It will be seen by the subsequent cases that this decision, 
though not adopted in its full extent by Lord Erskine in 
the next case of Richards v. Chave(m), is confirmed by 
all the subsequent cases, which have established the juris- 
diction, even though an administrator pendente lite might 
be appointed by the Ecclesiastical Court, as before probate. 
It is not, however, exercised for the preservation of real 
estate pendente lite between devisee and heir. See Smith 
V. Collt/er (n)y post. 

Richards v. Chave (o). This was a suit to protect real 
and personal estate during litigation as to the sanity of a 
testatrix, no probate having been granted ; and on an ap- 
plication for a receiver, the plaintiff's counsel relied upon 
the last case of King v. King, insisting that the court would 
of course protect personal estate while the subject of dis- 
pute is in the Ecclesiastical Court. The Lord Chancellor 
(Erskine) refused the application, stating that this was not 
like the cases in which the court upon the probability of 
irreparable mischief interferes upon affidavits by injunction 
to prevent it That the plaintiff came upon a universal 



(m) Richards ▼. Chave, 12 Yes. 
462. 

(n) Smith v. CoUyer, 8 Yes. 89 ; 
and see also Clarke v. Dew, 1 Russ. 



&My. 103; 1 Sim. & St 114. 

(o) Richards v. Chave, 12 Yes. 
462. 
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proposition ; that a residuary legatee and executor, going 
to the Spiritual Court for probate, which will give him the 
legal title, if a litigation arises there upon a prior will, may 
immediately, under all circumstances, without any proof of 
danger to the property, or that he cannot have an adminis- 
tration pendente lite to secure it, have a receiver appointed, 
that proposition must have some qualification. In King v. 
King the Spiritual Court having decided against one will, 
went a considerable way in favour of the other. This court 
ought never to interfere where the Spiritual Court can grant 
an administration pendente lite, and that was Lord Hard- 
wicke's opinion." This opinion, it will be seen, is now 
overruled by the subsequent cases. 

Atkinson v. Henshaw (p). In this case the jurisdiction 
of the court to entertain a suit for an account of a personal 
estate and for a receiver, pending a litigation in the Eccle- 
siastical Court as to the granting probate of the will of a 
testator, although an administration pendente lite might be 
obtained in the Eccleciastical Court, was fully established. 
It was, however, a case arising on a general demurrer for 
want of equity, and therefore the application for a receiver 
is not reported. 

Walker v. Walker (q). This was a case by which it 
appeared by the pleadings that the plaintiffs were the next 
of kin of a party who v^as allied to have died intestate ; 
but a testamentary paper having been propounded in the 
Prerogative Court for probate, which was contested, had 
produced litigation. The Prerogative Court had decreed 
that the paper so propounded was not the last will of 
the alleged testatrix. An appeal from this decision to the 
Court of Delegates had been presented by the defend- 
ants, which was then pending before them. On motion 
after answer, admitting these facts, the Lord Chancellor 
(Eldon) made an order for a receiver to collect and get 

(p) Atkinsim ▼. Henthaw, 2 Yes. I (q) Walker r. WaOtgr, 2 Yes. & 
& B. 85. I B. 91 (n. b.) 
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in the outstanding personal estate, with the usual direc- 
tions. 

Jones V. Goodrich (r). The plaintiff was the executor 
and residuary legatee under a will made by one Harriet 
Lloyd, the testatrix in the cause. The defendant was the 
executor and residuary legatee under a subsequent will of 
the same testatrix. The object of the bill was to have a 
receiver appointed of the personal estate (including certain 
leasehold houses), pending a contest in the Ecclesiastical 
Court as to the validity of the two wills ; and also to set 
aside an assignment of the houses which the testatrix had 
made to the defendant, on the ground that he had obtained 
it by the exercise of undue influence over the mind of the 
testatrix. The Vice-Chancellor (Sir L. Shadwell) made an 
order for a receiver over the whole property. But the 
Lord Chancellor (Cottenham) on appeal limited the effect 
of the order for a receiver to that part of the testatrix's 
personal estate which was affected by the wills, not extend- 
ing it to the houses, on the ground that the defendant 
claimed those houses adversely to both the wills. 

Rendall v. Rendall{s). Motion for a receiver. By 
a will dated 26th September, 1829, alleged to have been 
made by Simon Rendall, the testator in the cause, amongst 
other bequests a legacy of 160/. was given to the defend- 
ant George Rendall, and certain benefits to the plaintiff 
Simon Rendall ; and the residue of the testator's property 
was bequeated to and between the defendant William 
Rendall, the plaintiff Simon Rendall, and Hester Sherborn, 
share and share alike, and the defendant William Mendall, 
and the plaintiff Simon Rendally were appointed joint exe- 
cutors. By a second will, alleged to have been made on 
the 3d of July, 1841, the testator g-ave certain legacies (not 
including a legacy to George Rendall), and gave all the 
residue of his property to William Rendall, his executors, 



(r) Jonei v. Goodrich, 10 Sim, 
327. See also WilU v. Rich, 2 Atk. 
285 i Walker v. WooUasUm, 2 P. Wms. 
676. 



(t) Rendall v. Rendall, 1 Hare, 
152. 
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administrators and assigns absolutely^ and appointed Wil- 
liam Sendall sole executor. After the death of the testator 
in July, 1841, a suit was instituted in the Pren^tiye Court 
to establish and obtain probate of the will of the 3d July, 
1841 ; and on the 6th December, 1841^ an allegation in 
defence on bdialf of the plaintifls and the other persons 
interested under the will of 1829 was admitted for the pur- 
pose of ^establishing that will, and setting aside the will of 
1841. On the same day (6th December, 1841) the bill 
was filed stating these &cts, and pra3^ng a receiver to col- 
lect, get in and preserre the outstanding personal estate 
and effects of the testator until the suit in the Ecclesiastical 
Court shcHdd be detomined. The court made the order 
for a receive. 

In this case it was attempted to establish a distinction 
from the usual class of similar cases by the fact that Wil- 
liam Remdall was appointed execntar in both of the alleged 
wills, and therefore, whatever the result of the suit might 
be, he would be the party to administer the estate. But 
the court thought the difierence not sufficient to depart 
from the general rule, that the court ought to protect the 
property pending the Htigation in the Ecclesiastical Court. 

Wood Y. Hutehuigs{u). On the death of the testator 
James Wood of Gloucester, \dio died possessed of great 
wealth, two testamentary pap^s, wafered together, and 
dated respectively the 2d and 3d December, 1834, were 
propounded for probate in the Prerogative Court by four 
persons, the eflfect of these papers conj<Hntly being to ap- 
point these four persons executors, and to give them the 
whole of the residQary real and personal estate of the tes* 
tator. The validity of these instruments bang disputed by 
parties claiming to be next of kin of the deceased, a suit 
was in consequence instituted in the Prerogative Court 
The Prerogative Court decided against the force and vali- 
dity of the several testamentary papers propounded, and 

(«) Wmd ▼. HmUkimgs, 2 Rear. 289. afli iied by tke Lonl Chancdlor on 
appeal, Mavdi, 1840. 

C 
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consequently that the deceased died intestate. From this 
decision an appeal was pending before the Judicial Com- 
mittee of the Privy Council. A limited administration pen- 
dente lite had ceased by the sentence of the Prerogative 
Courts and an inhibition had issued from the Privy Council, 
whereby the Prerogative Court was inhibited and restrained 
from further proceeding in the said suit, or upon the sen- 
tence or decree pronounced therein. There being no person 
in the meantime authorized to protect and get in the estate, 
the court held that these circumstances alone justified the 
appointment of a receiver by the court; and it was also 
held that the circumstance of there being no person in whose 
name an action might be brought to recover the outstanding 
property is not a sufficient objection to the appointment of 
a receiver (x). 



2dly. As to suits to recall a probate or letters of ad- 
ministration already granted by the Ecclesiastical 
Court. 

As before stated, the general rule in this class of cases is, 
that where probate or administration has been granted, a 
receiver will not be appointed pending such a litigation in 
the Ecclesiastical Court to recall probate or letters of ad- 
ministration, unless a special case shall be made to the 
satisfaction of the court for doing so (y), and the principle 
on which the court interferes to preserve property pending 
a litigation in the Ecclesiastical Court is plainly applicable 
to cases in which the litigation there is to recall probate, or 
administration already granted, as well as to those cases in 
which no probate or administmtion has been granted be- 
fore the application to the Court of Chancery. A short 
statement of the facts of the several cases which have been 
decided under the above head is here given. 



(x) As the judgment of the Master 
of the Rolls (Lord Langdale) and 
this case refers generally to the pre- 
sent state of the law upon the subject, 



it has been thought useful to print 
this case in the Appendix, No. 3. 

(y) Rendall v. Rendall, 1 Hare, 
152 'j Connor v. Connor, 15 Sim. 598. 
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Ball y. Oliver (z). In this case John OliYer, being pos- 
sessed of oonsideraUe personal property, in November, 1811, 
died intestate a bachelor, leaving the plaintiffs, his brothers 
and sisters of the half-blood and only next of kin. The de- 
fendant Catharine Oliver, representing herself to be the 
lawftd daughter of the intestate, obtained letters of admi- 
nistration to be granted to her, and took possession of the 
personal estate, upon which the plaintifis instituted a suit in 
the Ecclesiastical Court for the purpose of getting these 
letters of administration recalled, and obtaining adminis- 
tration to be granted to themselves. The bill charged that 
the defendant was insolvent, and prayed an account and 
an injunction to restrain her from getting in or disposing 
of the personal estate pending the proceeding of the suit in 
the Ecclesiastical Court* The plaintiffs had obtained the 
special injunction. The defendant by her answer insisted 
on her legitimacy, denied the charge of insolvency and the 
plaintiff's right as next of kin, and moved to dissolve the 
injunction. The Vice-Chancellor (Sir T. Plumer), after 
taking an elaborate view of the several cases, and par- 
ticularly of the case of Athinson v. Henshaw (a), which had 
been then recently decided by Lord Eldon, thus expressed 
himself: " The subject has, however, since been very fully 
discussed in Athinson v. Henshaw^ certainly under circum- 
stances much more forcibly calling for the interference of 
the court. All the authorities were on that occasion cited ; 
and it was strongly urged that, being before probate, in 
which case an administration pendente Ute might be had, 
it was improper to interpose by granting a receiver; but 
the Lord Chancellor, in an elaborate judgment upon a re- 
view of all the cases, persevered in and strongly confirmed 
the opinion he had formerly expressed in King v. King (b) 
in favour of the jurisdiction of the court to interfere by 
granting a receiver to protect the property while the suit 
is pendhig in the Spiritual Court, though an administration 

(t) BaU ▼. Oliver, 2 Vei. & B.96. I B. 85. 

(a) Atidnim f . Hemhaw, 2 Ve«. & | <6) King ▼. King, 6 Vcs. 172. 

c2 
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pendente lite might be obtained. Under these cu-cum- 
stances, the right to administration disputed, debts out- 
standing, and no measures appearing to be taken for the 
management of this valuable leasehold property, though 
insolvency is denied by the defendant, stating that she ex- 
pended more than she has received, the mere power of the 
Spiritual Court to grant administration pendente lite is not 
a sufficient ground for this court refusing to act.'* And he 
ordered that the injunction should be continued, and a 
receiver was granted pending the proceedings in the Ec- 
clesiastical Court. 

Rutherford v. Dcrnghs (c). A bill was filed against the 
executors of one Richard Hall by his sister and sole next 
of kin. It prayed the usual accounts of the personal estate 
and for a receiver, and an injunction pending a suit insti- 
tuted by the plaintiff in the Ecclesiastical Court to recall 
the probate. The testator, when on his death bed, at the 
time when he was insensible and utterly incapable of dis- 
posing of his property, was made to affix his mark to tlie 
alleged will by one of the defendants, who caused a pen to 
be put between the testator's fingers, and guided his hand. 
Defendants obtained probate of this will on the same day 
on which the decease was buried. The bill stated these 
facts, together with other strong circumstances, as evidence 
of the incapacity of the testator, and that tlie will and pro- 
bate had been obtained by fraud. Motion was made for 
a receiver and injunction on affidavits before the answer. 
The Vice-Chancellor (Sir J. Leach) said : " The ordinary 
application is for a receiver, where the legal administration 
has not been granted by the Ecclesiastical Court, and 
pending the contest for such administration. Here the 
legal administration has been granted by the Ecclesiastical 
Court, but there is a pending contest to recall the probate. 
Taking into consideration the evidence respecting the inca- 
pacity of this testator, the manner in which the will was 

(c) Rutherford v. Douglas, 1 Sim. & St. Ill (in note). 
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obtained^ the sort of surprise by which the probate was 
acquired; and the danger to the property, and grounding 
myself on the jurisdiction in this court to protect property 
pending a litigation in another court, I must grant the re- 
ceiver and the injunction. 

Watkins v. Brent (d). This case is an illustration of 
the rule, that a special case must be made by the plaintiff 
to authorize the court to appoint a receiver where the suit 
in the Ecclesiastical Court is one to recall probate already 
granted. The facts were shortly these: T. Brent, Esq. 
left at his death in February, 1833, three testamentary 
papers, by one of which he had appointed his wife Mar- 
garet and William Brent Brent his executrix and executor. 
In June, 1833, probate of these papers was granted to the 
widow Mai^ret Brent by the Prerogative Court of Can- 
terbury, power being reserved to William Brent Brent to 
come in and prove them. In January, 1835, the plaintiffs, 
who represented the next of kin of T. Brent (the alleged 
testator), instituted proceedings in the Prerogative Court 
for the purpose of recalling die probate and setting aside 
the alleged testamentary papers. A decree of the Pre- 
rogative Court was pronounced, calling upon the widow 
Margaret Brent to show cause why she should not bring 
in the probate and prove the alleged testamentary papers 
in solenm form, or to show cause why the papers should 
not be pronounced to be invalid, and the probate thereof 
revoked. In June, 1835, whilst these proceedings were 
pending, the widow Margaret Brent died intestate. A 
caveat against the grant of probate of the papers in question 
to William Brent Brent was immediately entered by the 
proctor for the plaintiffs. The caveat was warned by the 
proctor for Margaret Brent, who also applied for probate 
on behalf of William Brent Brent as the sumving executor. 
A suit was then instituted by the plaintiffs against William 
Brent Brent for the purpose of setting aside the testamen- 
tary papers similar to that which had been commenced 

(d) WatkUu ▼. Brent, I My. & Cr. 97. 
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against the widow Margaret Brent. No probate had been 
granted to William Brent Brent. The bill in this case 
prayed, amongst other things, an injunction to restrain Wil- 
liam Brent Brent from selling or transferring the monies 
in the funds which had belonged to the alleged testator 
T. Brent, and that a receiver might be appointed to protect 
and get in his personal estate. Motions having been made 
before the Vice-Chancellor (Shadwell) for an mjunction and 
for a receiver, William Brent Brent moved before the 
Lords Commissioners to discharge these orders. The Chief 
Commissioner (Pepys), after stating the facts of the case, 
said : " There is no doubt that by the rule of this court, if 
the representation is in contest, and no person has been 
constituted executor, the court interferes, not because of the 
contest, but because there is no proper person to receive the 
assets. If there be a contest who shall be executor or ad- 
ministrator, and there is nothing to show who is entitled to 
be considered as sustaining either of those characters, the 
interference of this court is quite of course. Lord Erskine 
thought that a reason against interference existed whenever 
the Ecclesiastical Court could grant administration pendente 
lite; but Atkinson v. Henshaw decided that there is nothing 
in that distinction . . . If this court were to interfere merely 
because there was a suit to recall probate, it is quite evident 
that, in order to obtain a receiver, it would only be neces- 
sary to institute a suit in the Ecclesiastical Court. This 
court looks into tke case to see wketker upon tke wkole suck 
a case is made as justifies tkis courfs interference. The 
strongest case is Andrews v. Powys(e) ... In the 
present case there is no ground for interference on account 
of the improper conduct of the parties ... T think 
there is in this case a sufficient lis pendens m the Ecclesi- 
astical Court to justify this court in appointing a receiver. 

Marr v. Littlewood (fy-^Another instance of the kind 
of case which the court requires a plaintiff to make out, to 

(c) Ante» p. 11, Appendix, No. 2. I (/) Marr v. LittUiooodf 2 My. & 

Cr.454. 
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enable him to obtain an order for a receiver pending a suit 
in the Ecclesiastical Court to recall probate^ is the follow- 
ing :— " The bill stated that John Littlewood died in the 
month of June, 1836, leaving a will bearing date the 25th 
Jan. 1819, and which plaintiff, as surviving executor, duly 
proved ; that at the time of his death the testator was in- 
debted to plaintiff in the sum of 500/. ;. that the principal 
or only personal estate of which he died possessed was a 
sum of 599/. lying in the hands of his bankers, a bond for 
75/., and two bills of exchange ; that plaintiff, after obtain- 
ing probate, applied to the bankers to pay over the sum in 
their hands to him as executor; and they would have com- 
plied with his request but for the interference of the widow, 
the defendant, A. Littlewood, who had given the bankers 
notice not to do so, allying that she disputed the validity 
of the will, and had taken proceedings for the purpose 
of recalling probate. The bill then stated the alleged 
grounds for those proceedings, which was in fact an alleged 
revocation of the will ; that the defendant had served the 
plaintiff with a citation to bring in the probate, in order 
that it might be annulled, and that administration might 
be granted to the widow; that the suit pending in the 
Ecclesiastical Court involved a question of doubt and dif- 
ficulty ; and Uiat in the meantime the defendant had given 
notice to the bankers, and to the other debtors of the tes- 
tator, not to pay tiieir debts to the plaintiff; that the estate 
was involved, and in danger of being lost. It prayed a 
receiver to get in ihe outstanding personal estate pending 
the proceedings in the Eccle«astical Court On motion 
f<^ a receiver before the Vice-Chancellor (Sir L. Shadwell), 
the apjdication failed ; but on its being renewed before the 
Lord Cbancdlor (Cottenham), he granted the order for a 
receive, and thus expressed himself: — ''The case stated 
cm behalf of the widow allies that probate ought not to 
have heesi granted to the plaintifl^ and now it is a matto* 
not ascertained whether ihe proceedings in the Ecclesias- 
tical Court have or have not suspended the operation of 
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proved. On motion for receiver, the application was 
founded on the ground that, during a suit in the Ecclesias- 
tical Court for administration of the effects, a court of 
equity would entertain a suit for the mere preservation of 
tlie property till the litigation should be determined. The 
Lord Chancellor (Eldon) granted Uie application, stating 
that it was almost a motion of course. He said '^ there is 
no doubt this court has appointed a receiver when it has 
been in dispute who was the personal representative^ where 
the matter is in controversy in the Ecclesiastical Courts, as 
whether there is an intestacy or not. The court goes upon 
this, that it will do its best to collect the effects. The pro- 
perty is in danger in this sense, that it may get into the 
hands of persons who have nothing to do with it." 

It will be seen by the subsequent cases that this decision, 
though not adopted in its full extent by Lord Erskine in 
the next case of Richards v. Chave(m), is confirmed by 
all the subsequent cases, which have established the juris- 
diction, even though an administrator pendente lite might 
be appointed by the Ecclesiastical Court, as before probate. 
It is not, however, exercised for the preservation of real 
estate pendente lite between devisee and heir. See Smith 
V. Collyer (n), post. 

Richards v. Chave (o). This was a suit to protect real 
and personal estate during litigation as to the sanity of a 
testatrix, no probate having been granted ; and on an ap- 
plication for a receiver, the plaintiff's counsel relied upon 
the last case of King v. King, insisting that the court would 
of course protect personal estate while the subject of dis- 
pute is in the Ecclesiastical Court. The Lord Chancellor 
(Erskine) refused the application, stating that this was not 
like the cases in which the court upon the probability of 
irreparable mischief interferes upon affidavits by injunction 
to prevent it That the plaintiff came upon a universal 



(m) "Rvshards ▼. Chave, 12 Ves. 
462. 

(n) Smith v. CoUyw, 8 Ves. 89; 
and see also Clarke v. Dew, 1 Russ. 



&My. 103; 1 Sim. & St. 114. 

(o) Richards v. Chave, 12 Ves. 
462. 
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proposition ; that a residuary legatee and executor^ going 
to the Spiritual Court for probate, which will give him the 
legal title, if a litigation arises there upon a prior will, may 
immediately, under all circumstances, without any proof of 
danger to the property, or that he cannot have an adminis- 
tration pendente lite to secure it, have a receiver appointed, 
that proposition must have some qualification. In King v. 
King the Spiritual Court having decided against one will, 
went a considerable way in favour of the other. This court 
ought never to interfere where the Spiritual Court can grant 
an administration pendente lite, and that was Lord Hard- 
wicke's opinion." This opinion, it will be seen, is now 
overruled by the subsequent cases. 

Atkinson v. Henshaw (p). In this case the jurisdiction 
of the court to entertain a suit for an account of a personal 
estate and for a receiver, pending a litigation in the Eccle- 
siastical Court as to the granting probate of the will of a 
testator, although an administration pendente lite might be 
obtained in the Eccleciastical Court, was fully established. 
It was, however, a case arising on a general demurrer for 
want of equity, and therefore the application for a receiver 
is not reported. 

Walker v. Walker (q). This was a case by which it 
appeared by the pleadings that the plaintiffs were the next 
of kin of a party who was alleged to have died intestate ; 
but a testamentary paper having been propounded in the 
Prerogative Court for probate, which was contested, had 
produced litigation. The Prerogative Court had decreed 
that the paper so propotmded was not the last will of 
the alleged testatrix. An appeal from this decision to the 
Court of Delegates had been presented by the defend- 
ants, which was then pending before them. On motion 
after answer, admitting these facts, the Lord Chancellor 
(Eldon) made an order for a receiver to collect and get 



(p) Atkinson v. Henshaw, 2 Ves. 
& B. 85. 



(q) Walker v. Walker, 2 Ves. & 
B. 91 (n. b.) 
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in the outstanding personal estate, with the usual direc- 
tions. 

Jones V. Goodrich (r). The plaintiflr was the executor 
and residuary legatee under a will made by one Harriet 
Lloyd, the testatrix in the cause. The defendant was the 
executor and residuary legatee under a subsequent will of 
the same testatrix. The object of the bill was to have a 
receiver appointed of the personal estate (including certain 
leasehold houses), pending a contest in the Ecclesiastical 
Court as to the validity of the two wills ; and also to set 
aside an assignment of the houses which the testatrix had 
made to the defendant, on the ground that he had obtained 
it by the exercise of undue influence over the mind of the 
testatrix. The Vice-Chancdlor (Sir L. Shadwell) made an 
order for a receiver over the whole property. But the 
Lord Chancellor (Cottenham) on appeal limited the effect 
of the order for a receiver to that part of the testatrix's 
personal estate which was affected by the wills, not extend- 
ing it to the houses, on the ground that the defendant 
claimed those houses adversely to both the wills. 

RendaU v. JRendalKjs). Motion for a receiver. By 
a will dated 26th September, 1829, alleged to have been 
made by Simon Rendall, the testator in the cause, amongst 
other bequests a legacy of 150/. was given to the defend- 
ant George Rendall, and certain benefits to the plaintiff 
Simon Rendall ; and the residue of ihe testator s property 
was bequeated to and between the defendant William 
Rendall, the plaintiff Simon Rendall, and Hester Sherbom, 
share and share alike, and the defendant William Mendcdl, 
and the plaintiff Simon HendaU, were appointed joint exe- 
cutors. By a second will, alleged to have been made on 
the 3d of July, 1841, the testator gave certain legacies (not 
including a legacy to George Rendall), and gave all the 
residue of his property to William Rendall, his executors, 

(r) Jones ▼. Goodrich, 10 Sim. I (s) RendaU t. RendaU, 1 Hare, 
327. See also WUU v. Rich, 2 Atk. 152. 
286 ; Walker v. WooUasUm, 2 P. Wms. 
676. 
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administrators and assigns absolutely^ and appointed Wil- 
liam Rendall sole executor. After the death of the testator 
in July, 1841, a suit was instituted in the Prerogative Court 
to establish and obtain probate of the will of the 3d July, 
1841 ; and on the 6th December, 1841, an allegation in 
defence on behalf of the plaintiffs and the other persons 
interested under the will of 1829 was admitted for tiie pur- 
pose of establishing that will, and setting aside the will of 
1841. On the same day (6th December, 1841) the bill 
was filed stating these facts, and praying a receiver to col- 
lect, get in and preserve the outstanding personal estate 
and effects of the testator until the suit in the Ecclesiastical 
Court should be determined. The court made the order 
for a receiver. 

In this case it was attempted to establish a distinction 
from the usual class of similar cases by the fact that Wil- 
liam Rendall was appointed executor in both of the alleged 
wills, and therefore, whatever the result of the suit might 
be, he would be the party to administer the estate. But 
the court thought the difference not sufficient to depart 
from the general rule, that the court ought to protect the 
property pending the litigation in the Ecclesiastical Court. 

Wood V. Jlutchings (u). On the death of the testator 
James Wood of Gloucester, who died possessed of great 
wealth, two testamentary papers, wafered together, and 
dated respectively the 2d and 3d December, 1834, were 
propounded for probate in the Prerogative Court by four 
persons, the effect of these papers conjointly being to ap- 
point these four persons executors, and to give them the 
whole of the residuary real and personal estate of the tes- 
tator. The validity of these instruments being disputed by 
parties claiming to be next of kin of the deceased, a suit 
was in consequence instituted in the Prerogative Court. 
The Prerogative Court decided against the force and vali- 
dity of the several testamentary papers propounded, and 

(u) Wood V. Hutchings, 2 Reav. 289, affirmed by the Lord Chancellor on 
appeal, March, 1840. 

C 
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consequently that the deceased died intestate. From this 
decision an appeal was pending before the Judicial Com- 
mittee of the Privy Council. A limited administration pen- 
dente lite had ceased by the sentence of the Prerogative 
Court, and an inhibition had issued from the Privy Council, 
whereby the Prerogative Court was inhibited and restrained 
from further proceeding in the said suit, or upon the sen- 
tence or decree pronounced therein. There being no person 
in the meantime authorized to protect and get in the estate, 
the court held that these circumstances alone justified the 
appointment of a receiver by the court; and it vtras also 
held that the circumstance of there being no person in whose 
name an action might be brought to recover the outstanding 
property is not a sufficient objection to the appointment of 
a receiver (x). 



2dly. As to suits to recall a probate or letters of ad- 
ministration already granted by the Ecclesiastical 
Court. 

As before stated, the general rule in this class of cases is, 
that where probate or administration has been granted, a 
receiver will not be appointed pending such a litigation in 
the Ecclesiastical Court to recall probate or letters of ad- 
ministration, unless a special case shall be made to the 
satisfaction of the court for doing so (y), and the principle 
on which the court interferes to preserve property pending 
a litigation in the Ecclesiastical Court is plainly applicable 
to cases in which the litigation there is to recall probate, or 
administration already granted, as well as to those cases in 
which no probate or administmtion has been granted be- 
fore the application to the Court of Chancery. A short 
statement of the facts of the several cases which have been 
decided under the above head is here given. 



(x) As the judgment of the Master 
of the Rolls (Lord Langdale) and 
this case refers generally to the pre- 
sent state of the law upon the subject, 



it has been thought useful to print 
this case in the Appendix, No. 3. 

(y) Rendall v. Rendall, 1 Hare, 
152 ; Connor v. Connor, 15 Sim. 598. 
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Ball V. Oliver {z). lu this case John Oliver, being pos- 
sessed of considerable personal property, in November, 181 1, 
died intestate a bachelor, leaving the plaintiffs, his brothers 
and sisters of the half-blood and only next of kin. The de- 
fendant Catharine Oliver, representing herself to be the 
lawful daughter of tlie intestate, obtained letters of admi- 
nistration to be granted to her, and took possession of the 
personal estate, upon which the plaintiffs instituted a suit in 
the Ecclesiastical Court for the purpose of getting these 
letters of administration recalled, and obtaining adminis- 
tration to be granted to themselves. The bill charged that 
the defendant was insolvent, and prayed an account and 
an injunction to restrain her from getting in or disposing 
of the personal estate pending the proceeding of the suit in 
the Ecclesiastical Court. The plaintiffs had obtained the 
special injunction. The defendant by her answer insisted 
on her legitimacy, denied the charge of insolvency and the 
plaintiff's right as next of kin, and moved to dissolve the 
injunction. The Vice-Chancellor (Sir T. Plumer), after 
taking an elaborate view of the several cases, and par- 
ticularly of the case o{ Atkinson v. Henshaw(a)f which had 
been then recently decided by Lord Eldon, thus expressed 
himself: " The subject has, however, since been very fully 
discussed in Atkinson v. HenshaWy certainly under circum- 
stances much more forcibly calling for the interference of 
the court. All the authorities were on that occasion cited ; 
and it was strongly urged that, being before probate, in 
which case an administration pendente lite might be had, 
it was improper to interpose by granting a receiver ; but 
the Lord Chancellor, in an elaborate judgment upon a re- 
view of all the cases, persevered in and strongly confirmed 
the opinion he had formerly expressed in King v. King (A) 
in favour of the jurisdiction of the court to interfere by 
granting a receiver to protect the property while the suit 
is pending in the Spiritual Court, though an administration 

(?) Ball V. Oliver, 2 Ve8, & B. 96. I B. 85. 

(a) Aikinwn V. Htnshaw, 2 Ves. & | <6) King v. King, 6 Ves. 172. 

c2 
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consequently that the deceased died intestate. From this 
decision an appeal was pending before the Judicial Com- 
mittee of the Privy Council. A limited administration pen- 
dente lite had ceased by the sentence of the Prerogative 
Court, and an inhibition had issued from the Privy Council, 
whereby the Prerogative Court was inhibited and restrained 
from further proceeding in the said suit, or upon the sen- 
tence or decree pronounced therein. There being no person 
in the meantime authorized to protect and get in the estate, 
the court held that these circumstances alone justified the 
appointment of a receiver by the court; and it v^ras also 
held that the circumstance of there being no person in whose 
name an action might be brought to recover the outstanding 
property is not a sufficient objection to the appointment of 
a receiver {x). 



2dly. As to suits to recall a probate or letters of ad- 
ministration already granted by the Ecclesiastical 
Court. 

As before stated, the general rule in this class of cases is, 
that where probate or administration has been granted, a 
receiver will not be appointed pending such a litigation in 
the Ecclesiastical Court to recall probate or letters of ad- 
ministration, unless a special case shall be made to the 
satisfaction of the court for doing so (y), and the principle 
on which the court interferes to preserve property pending 
a litigation in the Ecclesiastical Court is plainly applicable 
to cases in which the litigation there is to recall probate, or 
administration already granted, as well as to those cases in 
which no probate or administration has been granted be- 
fore the application to the Court of Chancery. A short 
statement of the facts of the several cases which have been 
decided under the above head is here given. 



(x) As the judgment of the Master 
of the Rolls (Lord Langdale) and 
this case refers generally to the pre- 
sent state of the law upon the subject, 



it has been thought useful to print 
this case in the Appendix, No. 3. 

(y) Rendall v. Eendall, 1 Hare, 
152 ) Connor v. Connor, 15 Sim. 598. 
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Ball V. Oliver (z), lu this case John Oliver, being pos- 
sessed of considerable personal property, in November, 181 1, 
died intestate a bachelor, leaving the plaintiffs, his brothers 
and sisters of the half-blood and only next of kin. The de- 
fendant Catharine Oliver, representing herself to be the 
lawftd daughter of the intestate, obtained letters of admi- 
nistration to be granted to her, and took possession of tlie 
personal estate, upon which the plaintiffs instituted a suit in 
the Ecclesiastical Court for the purpose of getting these 
letters of administration recalled, and obtaining adminis- 
tmtion to be granted to themselves. The bill charged that 
the defendant was insolvent, and prayed an account and 
an injunction to restrain her from getting in or disposing 
of the personal estate pending the proceeding of the suit in 
the Ecclesiastical Court. The plaintiffs had obtained the 
special injunction. The defendant by her answer insisted 
on her legitimacy, denied the charge of insolvency and the 
plaintiff's right as next of kin, and moved to dissolve the 
injunction. The Vice-Chancellor (Sir T. Pluraer), after 
taking an elaborate view of the several cases, and par- 
ticularly of the case of Atkinson v. Henshaw (a), which had 
been then recently decided by Lord Eldon, thus expressed 
himself: " The subject has, however, since been very fully 
discussed in Atkinson v. HenshaWy certainly under circum- 
stances much more forcibly calling for the interference of 
the court. All the authorities were on that occasion cited ; 
and it was strongly urged that, being before probate, in 
which case an administration pendente lite might be had, 
it was improper to interpose by granting a receiver ; but 
the Lord Chancellor, in an elaborate judgment upon a re- 
view of all the cases, persevered in and strongly confirmed 
the opinion he had formerly expressed in King v. King (A) 
in favour of the jurisdiction of the court to interfere by 
granting a receiver to protect the property while the suit 
is pending in the Spiritual Court, though an administration 

({) Ball V. Olivw, 2 Ves. & B. 96. I B. 85. 

(a) Athinwn. V. Htn\haw, 2 Ves. & | <6) King v.King, 6 Ves. 172. 

c2 
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pendente lite might be obtained. Under these circum- 
stances, the right to administration disputed, debts out- 
standing, and no measures appearing to be taken for the 
management of this valuable leasehold property, though 
insolvency is denied by the defendant, stating that she ex- 
pended more than she has received, the mere power of the 
Spiritual Court to grant administration pendente lite is not 
a sufficient ground for this court refusing to act." And he 
ordered that the injunction should be continued, and a 
receiver was granted pending the proceedings in the Ec- 
clesiastical Court. 

Rutherford v. Douglas (c). A bill was filed against the 
executors of one Richard Hall by his sister and sole next 
of kin. It prayed the usual accounts of the personal estate 
and for a receiver, and an injunction pending a suit insti- 
tuted by the plaintiff in the Ecclesiastical Court to recall 
the probate. The testator, when on his death bed, at the 
time when he was insensible and utterly incapable of dis- 
posing of his property, was made to affix his mark to tlie 
alleged will by one of the defendants, who caused a pen to 
be put between the testator's fingers, and guided his hand. 
Defendants obtained probate of this will on the same day 
on which the decease was buried. The bill stated these 
facts, together with other strong circumstances, as evidence 
of the incapacity of the testator, and that tlie will and pro- 
bate had been obtained by fraud. Motion was made for 
a receiver and injunction on affidavits before the answer. 
The Vice-Chancellor (Sir J. Leach) said : " The ordinary 
application is for a receiver, where the legal administration 
has not been granted by the Ecclesiastical Court, and 
pending the contest for such administration. Here the 
legal administration has been granted by the Ecclesiastical 
Court, but there is a pending contest to recall the probate. 
Taking into consideration the evidence respecting the inca- 
pacity of this testator, the manner in which the will was 

(c) Rutherford V, Douglas, 1 Sim. & St. Ill (in note). 
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obtainedy the sort of surprise by which the probate was 
acquired; and the danger to the property, and grounding 
myself on the jurisdiction in this court to protect property 
pending a litigation in another court, I must grant the re- 
ceiver and the injunction. 

Watkins v. Brent (d). This case is an illustration of 
the rule, that a special case must be made by the plaintiff 
to authorize the court to appoint a receiver where the suit 
in the Ecclesiastical Court is one to recall probate already 
granted. The facts were shortly these: T. Brent, Esq. 
left at his death in February, 1833, three testamentary 
papers, by one of which he had appointed his wife Mar- 
garet and William Brent Brent his executrix and executor. 
In June, 1833, probate of these papers was gi'anted to the 
widow Mai^aret Brent by the Prerogative Court of Can- 
terbuiy, power being reserved to William Brent Brent to 
come in and prove them. In January, 1835, the plaintiffs, 
who represented the next of kin of T. Brent (the alleged 
testator), instituted proceedings in the Prerogative Court 
for the purposiB of recalling the probate and setting aside 
the alleged testamentary papers. A decree of the Pre- 
rogative Court was pronounced, calling upon the widow 
Mai^aret Brent to show cause why she should not bring 
in the probate and prove the alleged testamentary papers 
in solemn form, or to show cause why the papers should 
not be pronounced to be invalid, and the probate thereof 
revoked. In June, 1835, whilst these proceedings were 
pending, the widow Margaret Brent died intestate. A 
caveat against the grant of probate of the papers in question 
to William Brent Brent was immediately entered by the 
proctor for the plaintiffs. The caveat was warned by the 
proctor for Margaret Brent, who also applied for probate 
on behalf of William Brent Brent as the surviving executor. 
A suit was then instituted by the plaintiffs against William 
Brent Brent for the purpose of setting aside the testamen- 
tary papers similar to that which bad been commenced 

(d) Watkim v. Brent, I My. & Cr. 97. 
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that a bond had been taken in the name of twp qf the exe- 
cutors only for the produce of the sale and some shares in 
ships ; and that the property in the han()s of the one exe- 
cutor was in danger of being lost or mi^pplied. Two of 
the executors consented to the motion. The other opposed 
it. The court granted the motion for a receiver. 

Jones V. Puffh{k). In a suit instituted by creditors 
claiming satisfaction against the real as well m the personi^I 
estate, a motion was made by plaintifis for ^ receiver pn 
the ground that it appeared by the answer that the personal 
estate was exhausted. The Lord Chancellor (Eldon) granted 
the receiver, spying? ^' If the person in possession of real 
estate, which is assets, has in the answer stated the circum- 
stances of the property to be such that the CQurt cannpt 
avoid seeing that in the administration both tbe real 
estate and the rents and profits must become responsible 
to the demand, the court will in the first instance put a 
receiver upon the estate, though certainly a delicate thi^^ 
to do in this stage." In another case a wife whp vyc^s exe- 
cutrix was restrained from getting in the assets of a tes- 
tator, her husband being in the West Indies, and i^o^ amen- 
able to the process of the court (/). As before stat^^, 
the mere fact of an executor or trustee l^eipg in mean cir- 
cumstances will not warrant the application for ^ receiver (»?); 
but where an executor or trustee has become bankrupt, a 
receiver will be appointed, although iu oue ci^se it was 
shown that the testatpr knew that the cqmmission of be^pk- 
ruptcy had been issued (n). So the court will s^ppqint a 
receiver of an intestate's personal estate (if the £^4?pi»is- 
trator is sworn to be insolvent) before his answer has coi^e 
in, and although the fact of his being abroad stated ip t\\e 
plaintiff's affidavit was denied (p) ; an^ although an exe- 
cutor is under no obligation ^q give securjty for thp dijp 
administration of the testator's assets, nor is it usual for the 
court to compel him tq give any, unless upon a c^s^ made 



(k) Janes v. Pugk, 8 Ves. 71. 
(O Taylor v. Allen, 2 Alk. 213. 
(m) Ante, p. 28 ; Anon, 12 Yes. 4. 



(n) Langley v. Hawk, 5 Ma44* ^^* 
(o) Scott V. Becker, 4 Prlcie, M6J 
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against him of insolvency or misconduct^ yet where an 
executrix, with very ample powers given her by her first 
husband (the testator) as to the receipt and application of 
his real and personal estate, and had by him been appointed 
guardian of his children by her, married a second husband 
in necessitous circumstances, the House of Lords, on appeal 
varying certain orders of the Court of Chancery in Ireland 
in some particulars, directed that court to appoint a receiver 
of the real and personal estate of the testator until the hear<» 
ing of the cause (p). 

The dischimer of one of several trustees does not at law 
affect the estate of the others, but has the effect of vesting 
it in them exclusively (q). In Middleton v. Dodswell, be- 
fore cited, the court appointed a receiver, but it was on the 
misconduct of one trustee, and by the consent of the other. 
And where a testator devised and bequeathed his real and 
personal estate to four trustees upon the trusts of his will, 
with power to raise money for the purposes thereof by sale 
or mortgage, and some of the trustees having disclaimed, 
the suit was instituted by the infant grandchildren of the 
testator and others interested in the estate for administra- 
tion ; the acting trustees (Contracted to sell part of the real 
est^t^ of the testator, and subsequently the plaintiffs moved 
for a receiver, but which was refused, the remaining trus- 
tees not consenting (r). 

Where the executor is out of the jurisdiction of the court, 
a receiver has been appointed under the provisions of the 
36 Geo. III. c. 90, but administration having been subse- 
quently granted to another person^ it was refeiTed to the 
Master to reconsider the appointipent of receiver, regard 
being had tp the circumistance of administration having 
been granted (s). 

On the application of an executor, who had proved a 
testator's will in India, bad returned to England, and had also 

(p) Dillon V. Lady Mountcashell, Cr. 300 ; Townson v. Tickell, 3 Bar. 
3Bro.P. C.341. & Ad. 31. 

(q) Small V. Manwood, 9 Bar. & (r) Browell v. Reed^ 1 Hare, 434. 

(s) Faith V. Dunhar^ Coop. 200. 

d2 
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proved the will in the Prerogative Court here, and then filed 
a bill in this court for the administration of the assets, and 
for a receiver ; his co-executor, who had resided in India, 
and collected some of the assets there, having died, the court 
granted an order for a receiver of the assets in India, the 
Vice-Chancellor (Sir J. Leach) thus expressing himself: 
" Generally speaking, an executor, who has proved the will, 
cannot retire from his duty and apply to the court for a 
receiver, but must collect the estate himself. In this case, 
there being assets in India, the executor would be allowed 
the expense of an agent to collect them. The appointment, 
therefore, is no additional charge to the estate, and it is 
reasonable that the executor should be relieved from all 
responsibility with respect to his agent, by the court taking 
the nomination upon itself. Let the Master approve of a 
proper person to be nominated by the plaintiff to be receiver 
of the assets in India, stich receiver to give sureties resident 
in England (t). 



Section IH. 

PARTNERSHIP. 

AS TO CASES OF PARTNERSHIP IN WHICH THE COURT HAS 
APPOINTED A RECEIVER, AND WHERE REFUSED. 

A general partnership without any articles or agreement 
as to the period of its dissolution, may be dissolved at any 
time by one or more of the partners, on giving notice, sub- 
ject to the taking of all proper accounts ; and the conse- 
quence of the dissolution of a partnership where there are 
no ailicles prescribing the terms, is a decree or order for a 
general sale, and an account of the partnership property 
and assets (u). In cases of partnership the court acts, it is 
said, upon this principle, that the good faith of the partners 
is pledged mutually to each other that the business shall 



(t) Cockbum V. Raphael, 2 Si. & 

St. 463. See also v. Lindsey, 

15 Ves. 91. 



(u) FeathersUmehaugh v. Fenwicke, 
17 Yes. 298; Crawshay v. Maule, 1 
Swanst. 495 ; Littiewood v. Caldwell, 
1 1 Price, 97. 
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be conducted with their actual personal interposition, en- 
abling each to see that the other is carrying it on for their 
mutual advantage, and not destroying it (x), and therefore 
the court does not, as a matter of course, appoint a receiver 
merely on the ground of a dissolution of the partnership. 
There must be some other ground shown for the appoint- 
ment, such as a breach of the duty of a partner, or of the 
contract of partnership, where there is one ; but it must be 
made out, to entitle the court to interfere by its receiver, 
that it is a studied, intentional, prolonged and continued 
inattention to the application of one party calling upon the 
other to observe the contract (y). Trifling circumstances 
of misconduct are not sufficient to authorize the court to 
award a dissolution f^r). The principle upon which the 
court proceeds in interfering in cases of partnership seems 
to be that analogous to the rule in cases of waste, — that the 
mischief cannot be repaired, — that there can be no ade- 
quate remuneration by damages ; prevention, therefore, in 
both these cases may be obtained upon affidavits and bill 
filed. 

W^ere there are articles of partnership entered into, those 
articles or agreement will form the guide by which justice 
between the parties is to be administered. The transac- 
tions of partners with each other cannot, however, be con- 
sidered merely with reference to the express contract between 
them. The duties and obligations arising from the relation 
between the parties are regulated by the express contract 
between them, so far as the express contract extends and 
continues in force ; but if the express contract, or so much 
of it as continues in force, does not reach all those duties and 
obligations, they are implied and enforced by the law (a) ; 
and it is oflen matter to be collected and inferred from the 
conduct and practice of the parties, whether they have held 



(x) Peacock v. Peacock, 16 Ves. 49 ; 
Appendix, No. 6. 

(ff) Harding y. Glocer, 18 Ves. 281 ; 
Smith Y. Jeyes, 4 Beav. 503. 

(z) Goodman y. Whiteomb, 1 Jac.& 



W. 589 ; Chapman y. Beech, ib. 594 ; 
Oliver y. HanUlUm, 2 Anst. 453. 

(a) Crawthay v. ColUnt, 15 Ves. 
226. 



38 



APPOINTMENT AND REFUSAL OF RECEITSR6. 



themselves, or ought or ought not to be held, bound by the 
particular provisions contained in their express agreement. 
When it is insisted that the conduct of one partnfer entitles 
the other to a dissolution, the court considers not merely 
the specific terms of the express contract, but also the duties 
and obligations which are implied in every partnership c^ti' 
tract (b). 

A receiver will be refused in the case of a mining coii- 
cem upon a claim of partnership in the equitable interest, 
not raised Until the concern, at a great expense, became 
prosperous, and the plaintiff's title denied by the defend- 
ant's answer (c). 

To entitle one partner to an order for injunction and re- 
ceiver against his copartner, he must either show a dissolu- 
tion, or facts which, if proved at the hearing, would entitle 
him to a decree for a dissolution (d); and in such a case 
the appointment of a receiver is stated to be very much a 
matter of course; if, on the other hand, the case made stands 
m such a position as that the court cannot see whether the 
partnership will be dissolved or not, it will not take into 
its own hands the conduct of a partnership which only mat/ 
eventually be dissolved (e). A receiver of a partnership has 
been granted in a case where no miscondnct in mahagement 
was alleged, on the ground that the defendant insisted on 
a legal objection as destroying all right of his copartner to 
a share in the partnership. In this case the copartner, a 
clergyman, was and had been for a considerable time a 
dormant partner in a brewery, and who had become entitled 
to his share in the trade under the will of his father. The 
receiver was appointed on his application for that pur- 
pose (/). A recfeiver has also been appointed to collect the 
debts due to a partnership business at the instance of per-^ 
sons to whom a share of the profits had befen assigned^ 



(6) Smith V. Jeyei, 4 Beav. 503. 

(c) Norway v. Rom, 19 Ves. 143. 

(d) Smith w, J eyes, 4 Beav. 503. 



(e) Goodman v. Whitcomh, 1 Jsc. & 
W. 589. 

(/) Hale V. Hale, 4 Beav. 369 j 
Appendix, No. 7. 
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agilinst a subsequent assignee of the debts due to the part- 
nership (^). 

Where both partners are dead, on a bill filed for an 
account of the partnership dealings and transactions, a re- 
ceirer has been appointed (A). 

Where one of the partners is deadj and the surviving 
partners insisted on continuing the partnership dealings with 
the assets of that deceased partner, the court thought the 
representatires of the deceased partner entitled to hare a 
receiver. In this case one of the stipulations of the part- 
nership contract was, that a son of one partner, or in case 
of his minority the executor, should, on the death of such 
partner, succeed to his share. The court, dn the terms of 
the partnership deed, considered it an option and not an 
obligation (i). And where some members of a partnership!, 
either in the ordinary course of trade, or in closing the 
transactions after a dissolution, seek to exclude others flx»m 
a just share in the managemeht, the court will appoint a 
receiver (A). 

Where by the acts of both parties the concern became 
uilprbfitable, and there was no probability of its being 
bettel* in fiiture; the court, on motion before the hearing, 
will appoint a receiver to wind up, sell arid dispose of the 
trade, &fc., and to get in the outstanding debts and assets (Z). 

The total denial Of partnership by the answer did not 
prevent the gtantihg of an injunctioil and appointment of 
a receiver in the case of Peacock V. Peacock {ante, 37) ; 
and as to the injimction the same course seems to have 
been pursued iti Chuxrlton v. Poulter (m). 

Mines. Mines are considered not altogether but in 



(g) Candied V. Candler, Jac. Rep. 
225* 

{K) Phillips V. Atkinson, 2 Bro. C. 
C. 272. 

0) kadgihicft V. WlmhU, 6 Beav. 
495 ; Kershaw v. Matthews, 2 Russ* 
62 * Downs v. Collins, V. C. Wigram, 
8th March, 1848, Law Times. 



{k) Wilson V. Greenwood, 1 Swans. 
471. 

(0 Bailey v. Ford, 13 Sim. 496; 
5. C. 12 Law J. fN.S.) 482, Eq. 

(m) Charlton v. Poulter, cited and 
stated in Norway v. Rowe, 19 Ves. 147 1 
note (70). 
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some sort as a species of trade in which the relationship 
of partners may arise (m) ; and a contract will be implied, if 
none has been formally entered into, that they are to be 
carried on and worked in a practicable and feasible way; 
and therefore where there are part owners of a mine, and 
they cannot by contract agree to appoint a manager, the 
comt will manage it for them by the appointment of a 
manager and receiver (w) ; and that where persons are con- 
cerned in such an interest in lands as a mining concern is, 
the court will appoint a receiver, although they are tenants 
in common of it. 

In an old case, on motion by a plaintiff, the administratrix 
of a deceased paiiaier, to have a division of the partnership 
assets, an able attorney was appointed to sue for and get in 
the several debts owing to the partnership, the defendant 
(the sumving partner) delivering to him all bills, bonds and 
notes for such debts, &c., unless the defendant, within a 
week, gave security to answer one moiety of such debts to 
the plaintiflp(o). 

A few of the more important cases hereinbefore cited and 
referred to will show more at length the general principles 
applicable to cases of partnership ; and first as to where 
there are no articles of partnership. 

Peacock y. Peacock{p), The bill represented that the 
defendant Peacock, the father of the plainti£f, had verbally 
agreed to take him into partnership with him in his business of 
law stationer : to be entitled in equal moieties from the 1st 
of October, 1803. Disputes arising between them, the 
plaintiff was compelled to quit his father's house where the 
business was carried on ; and the defendant Peacock after- 
wards took the defendant Thomson into partnership with 
him. On a motion by plaintiff for an injunction against 
the defendants from getting in the outstanding debts, &c« 



(m) Crawshay v. Matile, I Swans. 
405. 

(n) Storey v. Lord Windsor, 2 Atk. 
630; Jefferys v. Smiiht 1 Jac. & \V. 
298. 



(o) Estwick V. Conningsby, I Vera. 
117. 

(p) Peacock v. Peacock, 16 Ves. 49 ) 
Appebdix, No. 6. 
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of the partnership, that a receiver might be appointed, and 
that the defendant Thomson might be restrained from in- 
terfering in the conduct of the business, a receiver was ap- 
pointed to get in the outstanding estate. 

Chapman v. Beach (q). In this case a bill was filed for 
the purpose of obtaining (amongst other things) a dissolu- 
tion of a partnership and a receiver ; it imputed several 
acts of misconduct to the defendant, and likewise contained 
various charges to prove the existence of a partnership which 
the defendant by his answer denied ; and upon a motion 
being afterwards made for a receiver, the Lord Chancellor 
(Eldon), in refusing the application, observed, that at pre- 
sent it was impossible to say whether any partnership ex- 
isted ; but that if there was one, the court would not appoint 
a receiver unless it appeared that there had been such an 
abuse of good faith between the parties as to entitle tlie 
plainti£f to a dissolution. 

Jeffreys v. Smith {r). One Read being entitled to a 
lease for forty years of a coal mine called the Mees Mine, 
in Staffordshire, entered into an agreement with T. Smith, 
who was the pvmer of the contiguous lands and of the 
mines and minerals under them, to form a partnership for 
the purpose of working these mines together. They were 
to be equally interested ; and the Mees Mine and an equal 
quantity of the mines under Smith's land were to be ap- 
plied to the purposes of the partnership. The business was 
carried on under the name of the Cowley New Colliery, 
but no articles of partnership were ever executed. The 
shares in this partnership by deaths and assignments had 
become vested in various persons, and one of the defend- 
ants, with the concurrence of his partners, had for several 
years been the sole manager of the business, and the 
plaintiff becoming dissatisfied with his conduct, filed the 
bill against him, making the other partners parties, alleging 

{q) Chapman v. Beach, I Jac« & [ (r) Jeffreys v. Smith, I Ja. & W. 
W.594. 298. 
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various acts of mismanagement and misappUeation of the 
funds by Smith, playing a dissolutioti, and that the abeounts 
might be taken, and for a receiver and manager in the 
meantime. The defendant Smith by his answer said^ iMt 
by the briginal agreement for the partnership it vrtts tb con- 
tinue during the residue of the lease of the M^eiS Mirte, ^A 
lotig as there should reihain in th& mines atiy thick cbal to 
bfe wot-ked. He denied the different actd bf ihisedildttiit 
itnptted to him, and insisted that he bught to be allbWi^ 
to continue manager. On mdtibti for a retieitfer; tHti SaiUfe 
\i^a8 grtttited^ with liberty for each bwner to propbde hintsfelf 
as manager before the Master. 

2dly. In cases whef^ there have been articles of pc&tfDer" 
ship executed. 

Wikon V. Greenwood (s). In this case the articles of 
partnership had provided that, oh dissolutibil by deelth, 
notice or misconduct of a partner, the remaining partner^ 
should have the option of taking his share at a vdltiaiion, 
payable by yedHy instalments in the bourse of severi yeafe, 
and that on the bankrtlptcy or ihsolvency of a paftdetj the 
partnership should be imiUbdiatfely toid tiil to hinl; Bjf a 
deed four years subsequent, the partners dbblartd (ilftbi* 
a recital that such Wris thbir ihtfention in the artiblfeg) fliftt; 
in the event of bailkrtiptcy ol* ihsolveilcy, thb *aihfe tUfati^e^ 
ment shbuld bfe ptafctised as on dii^blution bjr death, hbtibe 
or miscbtiduct. One of the partners having becbme bankrujpi 
within a few months after the execution of the latter dfeed, 
it was held that his assignees were hot bbuhd by such 
deed ; and on a bill filed by thfe assignees for a Sale of thfe 
partnership property, &c. it was Oh motion on affidavits 
before answer ordfered that a receiver and rilanager should 
be appointed until the sale should be effected: 

Kershaw v. Mntthews{(). The residuary legatee df a 
deceased partner claimed uhder sonife clausfes in the part- 
nership deed to be admitted a partner, or to have it de- 

(s) WiUon V. Greenwood, 1 Swans. I (t) Kershaw v. Matthews, 2 Russ. 
471. 62. 
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clared that the partnership Was dissolved. On motion for 
a receivel-, the Lord Chancellor (Eldon) thus expressed 
himself: " If there is a partnership carried on under arti- 
cles which stipulate that, upon the death of a partner^ he 
shall be siicceeded in the business either by some person 
whotn he shall appoint or by his executors, it may happeh 
that his appointees or executors do not think proper td 
come into his place on the same terms on which he was a 
partner in the concern, in that case the death of the party 
pniB an end to the partnership. The stipulation may be 
that the appointee or executor of the deceased partner is 
to be a partner only, if he does this Of that particular thing. 
If the appointee or executor refuses to comply with the 
proviso, the whole concern must be wound up. But the 
dissolution which takes place is not a dissolution wrought by 
the exclusion of the executor or appointee, for he never be- 
comes a partner." So in the case otMadjgwbck v. Wimble {u)i 
where surviving partners insisted on continuing the part- 
nership with the assets of a decea&ed partner, the partner- 
ship stipulation being that a son of one partner, or, in case 
of his minority, the executor, should on the death of such 
partner succeed to his share, the court, on the terms of 
the partnership deed, considered it an option and not an 
oblig'ation to take the share of the deceased partner in the 
business, and therefore, on bill filed by the executors of 
the deceased partner to have the partnership wound up on 
motion for a receiver, the Master of the Rolls (Lord Lang- 
dale) expressed a strong opinion that he was bound to grant 
the application for a receiver. 

Baikji V. Ford {x). The object of this suit was to put 
an end to a partnership in the business of a chemii^t and 
druggist, which had existed between the plaintiff and de^ 
fendant for some time, and was intended to continue for 
twenty-one years. The bill was filed hj one partner against 
the otiier, alleging that the concern was iti an feriibatra^sed 

Cu) MadgfDiek v* WimbU, 6 Beav. 1 («) ^iky v. F(^d, Is Sim. 495$ 
495. I S. C. 12 Law J. (N. S.) 483, Eq. 
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state, and that there was no chance of its recovering, and 
praying a dissolution, and that the same might be wound 
up. On motion after answer, not substantially denying 
these allegations, the Vice-Chancellor (Shadwell) granted 
a receiver, saying, " Although the general principle is for 
the court not to do on motion what it might do at the 
hearing, yet it will do so in some cases. By the defend- 
ant's own answer, it does not appear that there is any 
reason why things should not get worse, as they are now 
daily becoming. He represents that both parties have acted 
in the concern, and it is therefore by the actions of both 
that the concern has become bad (y)." 

Hale V. Hale (z). In this case a receiver of a partner- 
ship was granted in a case where no misconduct in manage- 
ment was alleged, on the ground that the defendant insisted 
on a legal objection as destroying all right of his partner 
to a share in the partnership. The trade was a brewery, 
and the motion was granted on the application of a clergy- 
man, who had been and then was a dormant partner 
therein. 



Section IV. 

VENDORS AND PURCHASERS. 
IN CASES OF VENDORS AND PURCHASERS. 

The cases in which the appointment of a receiver has been 
applied for in suits for specific performance of agreements, 
&c. are few, and those principally cases of agreement for 
sale of revereionary interests, involving, as they often do, 
the question of fraud, presumptive from gross inadequacy 
of price, mistake, &c. Pending a reference of title in the 
Master's office, in a suit for the specific performance of 



« 



(y) The terms of the order were — 
that a proper person might be ap- 
pointed to wind up, sell and dispose 
of the trade or business of retail che- 
mists and druggists carried on by the 
plaintiff and defendant in copartner- 
ship, and that the person so appointed 
might collect and get in all outstand- 



ing debts owing to the said partner- 
ship, and thereout pay and discbarge 
all just claims and demands thereon, 
with the usual directions.'' 

(z) Hale V. Hale, 4 Beav. 369. 
As this case is important, it is given 
at length in the Appendix, No. 7. 
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iliu sale of certain estates, the court granted 
I receiver of the rents and profits until that 
i completed; and the principle upon which it 
s to have heen that each party wished to 
)fir of the ].x}S8eBBion of the proper^, that pro- 
ving of buiidings and offices upon which it was 
effect insurances, and of ornamental grounds, 
Ibired considerable expenditure and attention (a). 
f Hinde {h). On a bill filed for a specific per- 
f certain covenants, a receiver was appointed 
t-following circumstances. The defendant was 
Klail male in remainder, expectant upon the 
\ his brother without issue male, of certain real 
I also of other estates directed to be purchased 
1 sums of stock and cash, the brother being an 
bis birth, and a commission of lunacy in force 
I. By cerisun indentures, in consideration of 
L|}aid by the plaintifi" to the defendant, tJie latter 
pted that in case his said brother should die in his 
, without issue male, he would, within a certain 
terwards, pay £10,000 to the plaintiff; and he con- 
J a moiety of the estate, subject to his brother's 
B in tail male therein, to the plaintiff in fee, and cove- 
1 to pay the )ieces8ary line, and do all other neces- 
s for vesting the moiety of the estate in the pltun- 
L the usual powers, in case of default in payment 
s £10,000, to raise same by sale or mortgage. The 
r brother lived twenty years after the date of the 
ind died without issue. The defendant refiising to 
J of the acts covenanted to be done by him, the bill 
I filed for a specific performance and for a receiver of 
e rents, &c. of the moiety of the estates. Although the 
lefendant had filed a cross bill to have the deed set aside, 
i offered to pay into court the principal sum advanced, 

{b) Frte 1, Hinde, 2 Sim. 7. 
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with £4 per cent, interest^ the court appointed a re- 
ceiver. 

Dawson v. Yates (c). Motion for a receiver befpre 
answer. The facts wei^ shortly these. By an agreement 
of January^ 1835, between Yates and Wilson, Yates agreed 
to sell to Wilson an estate, over which Yates, as mort- 
gagee, bad a power of sale, for £3900, and it was agreed 
that the purchase should be completed and purchase 
money paid on or before the 1st of June, 1840, when 
a conveyance was to be executed; and that until tiiat 
time Wilson should pay or allow out of the rents and 
profits unto Yate^ interest at the rate of £6 per cent, 
upon the £3900, and it was provided, that if the interest 
from time to time to become due on that sum during the 
term of five years from the date of the agreement, or any 
part, should be in arrear for the space of twentyH>ne days 
after the half-yearly days of payment, (t)eing the 17th of 
July and the 17th of January in each year), it s)iQuld be 
lawful for Yates to re-enter, and from and after such 
re-entry made, the agreement was to become void. A 
warrant of attorney was at the same time given by Wilson 
to Yates, authorizing him, in default of payment of the 
principal and interest at the times by the contract agreed 
to be paid, to enter up judgment in ejectpaent against 
him. In June, 1836, the interest was in arrear, %nd 
Wilson borrowed of Dawson, the plainti£P, a sum of £400, 
to pay the interest then due, (£196), and Wilson conveyed 
his interest in the estate to Dawson as a security for the 
loap. Dawson paid the interest on the £3900 up to 
January, 1836, and Yates by parol agreed to waive the 
strict terms of the agreement of 1835, agreeing to take the 
interest six months later than it would have become pay- 
able under that agreement, whereby the half-yearly interest 
became due in January, 1837, instead qf July, 1836. 
Yates, in April, 1837, there being then (as alleged by the 
bill) no sum of money for princip^,} or iptevest dvip pn the 

(c) Dawson v. Yates, 1 Beav. 301. 
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£3900 under the new agreement^ entered up judgment in 
ejectment under the warrant of attorney, and by virtue 
tliereof re-entered on the property in order to annul the 
agreement of 1835. The bill prayed for a redemption or 
for^osure, for the specific performance of the agreement 
between Yates and \Yilson, and for a receiver. It ap- 
pefuied from the affidavits that a person was in receipt of 
the rents and profits as the agent for both Dawson a4P 
Y^tes^ and the rents appropriated to the keeping down the 
intec^t. In JanuvX; l^^Tf th^s agent had received a sum 
of £98 ftom the tenants, the interest due at that time 
b^ing only £97 IQ^. The Master of the Rolls (Lord 
Langdale) grated the application on the assumption that 
if the facts were proved at the hearing, the plamtiff had 
estftblished a case for relief against the re-entry, and to 
preserve the property in the mean time. 

PritcAard v, Fleetwood (d). A purchaser of the legal 
estate in lands, subject to certcun equitable chaises thereon 
by way of annuities, refused to pay those rents-charge. 
Qn bill filed for an account and payment of those rents 
pharge, the parties applied for a receiver. The Lord Chan- 
cellor (Eldon) held that where a person takes a conveyance 
of a legal estate, subject to equitable interests, he must 
satisfy those interests, or submit to the appointment of a 
receiver. 

Hall V. Jenkinson (e). The bill prayed the specific per- 
formance of a contract by the defendant, as the result of 
several letters that passed between them. Upon the alle- 
gation th&t defendant had taken possession, the answer 
ado^itted that he had sent sheep upon the lands, and had 
given directions to have the hay made, but denied solepoa- 
session, as a bailifip pr shepherd of the plaintiff was also on 
the land with cattle belonging to the plaintiff. The answer 
also admitted that the defendant was in embarrassed cir- 

(d) P.ritehard v. Fleetwood, I Mer. I (e) Hall v. Jenkinson^ 2 Ves. &c B. 
54: 125. 
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cumstances, and had advertised the estate for sale. On 
motion for receiver the appUcation was granted. 

SHlwell V. Wilkinsif). This case has ah'eady been 
cited (ante, p. 7). On a bill filed to set aside a purchase, 
the answer of the defendants, the devisees of the purchaser, 
admitting great inadequacy of price, and statmg their igno- 
rance of the fact of whether the plaintiff was heir or not of 
^e testator, a receiver was granted. 

Stratton v. Davidson (g). Motion for receiver refiised. 
The suit was instituted to enforce the specific performance 
of a contract relating to the purchase of a property in the 
island of St. Vincent, a contract which was entered into by 
a person then resident in that island. The purchaser 
(Symonds) many years afterwards, but before a convey- 
ance was made, came over to this country for some par- 
ticular objects of his own. He remained here a short time 
only, and during his stay negociations were set on foot, 
which were ultimately broken off, respecting the comple- 
tion of the purchase. Symonds afterwards proceeded to 
Greenock, thence embarked for St. Vincent's, and resided 
there at the time of the motion. There was nothing to 
show that he had left England for the purpose of avoiding 
service of process, and the application being for the ap- 
pointment of a receiver of the produce of the estate, the 
court reftised the application with costs, on the ground' of 
his not being before the court. 

In Tanfield v. Irvine (h), however, which was a case 
where the grantor of an annuity, secured by an equitable 
charge on certain lands subject to a prior charge, went to 
reside abroad, but by his agent continued in the receipt of 
the rents and profits^ the court, on the application of the 
annuitant, appointed a receiver, although the grantor had 
gone to reside abroad. 



(/) StiUotU V. WilkiM, 6 Madd. 
49; confirmed on appeal, Jac. Rep. 
280. 



(g) Stratum v. Davidson, 1 Russ. 
& M. 484. 

(h) Tanfield v. Irving 2 Russ. 149 ; 
see a]!>o Holmes v. Bell, 2 Beav. 298. 
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Section V. 

CASES OF MORTGAGOR AND MORTGAGEE. 

A mortgagee who has the legal estate is not entitled to 
have a receiver appointed by the court, as he can himself 
obtam possession of the mortgaged estate^ and it is not a 
sufficient reason to depart from Uiat general rule, that t|^ 
tenants are numerous, and difficulties exist as to getting in 
and collecting the rents (i). If he has only an equitable 
mortgage^ that is, if there be a prior mortgage, and the 
prior mortgagee is not in possession, the equitable mort- 
gagee may have a receiver without prejudice to the first 
mortgagee's taking possession (A). The course to be pur- 
sued is, to redeem that mortgage ; and, in taking the ac- 
counts, the first mortgagee will not be allowed any sums 
that he may have paid over to the mortgagor after notice 
of the subsequent incumbrance. 

In general a receiver will not be appointed without the 
mortgagee being before the court, if a mortgage appears 
upon the face of the pleadings (/) ; but where property is 
in possession of a third person, and the owner is abroad, 
the court in favour of equitable incumbrances will protect 
it against the acts of the owner (m). 

^A second mortgagee cannot have a receiver, the mort- 
gagor living, without the consent of the first mortgagee, 
because the court cannot prevent the first mortgagee from 
bringing an ejectment against a receiver (n). And where 
A., having charged his estates by mortgages and other 
incumbrances to a very large amount, appointed B. to be his 
steward or receiver of all his estates, with verbal directions 
to pay the interest to the mortgagees, and to pay over the 
surplus of the rents to himself; on the making a fifth 
mortgage, A., by deed, appointed B. receiver of the estates 



(») Siureh v. Young, 6 Beav. 667. 
(fc) Bemey v. Sewell, 1 Ja. & W. 
648 ; Bryan v. Cormick, 1 Cox, 422. 
(i) Price V. WiUiami, Coop. 31. 



(m) Coward v. Chadwick, cited 2 
Russ. 160. 

(n) Phipps V. Bishop of .Bath and 
WelU, 2 Dick. 608. 

E 
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comprised in that mortgage, in trust to keep down the 
interest of that mortgage, and to pay over the residue of 
the rents to himself; A. afterwards granted several an- 
nuities, which he charged on all the mortgaged premises, 
and demised the same to a trustee for securing the an- 
nuities in manner therein mentioned, and subject thereto, 
to permit A. to receive the surplus for his own benefit. At 
Ife time of granting these annuities A. represented the 
estates to be free from all incumbrances. On a bill filed 
by the annuitants against A. and B. (without making any 
of the prior incumbrancers parties), the court will reetnun 
B. from paying over any part of the rents to A. and appofait 
a receiver without prejudice to the prior mortgagees tftking 
possession (o). 

It is a settled rule in equity, that an equitable inoum* 
brancer, who will take possession, may have a receiver^ 
care being taken at the same time that the order for the 
receiver shall not prevent any who have a better title to 
the possession fi'om ousting him if they please. The rights 
of the equitable mortgagee are not to be taken away by 
the circumstance that the mortgagor is abroad, or hae not 
entered an appearance, and cannot be compelled to etiter 
an appearance (jp). Thus, where two parties, who were 
entitled to property in equal moieties, made an equitable 
mortgage of it, and one of the mortgagors was out of tjfie 
jurisdiction, and the whole rents were received by the 
other, the court granted a receiver (y). 

On the same principle, possession will not be taken from 
a mortgagee until he is paid the amount of his mortgage ; 
the court, however, requires him to state on oatli what he 
believes to be due to him (r), and in the case of a first 
mortgagee in possession, who cannot ascertain and etate 
the amount of the debt due to him, a receiver will be 



(o) Dalmer v, Dashwoodt 2 Cox, 
378 ; and see Smith v. Earl of Effing- 
ham, 7 Beav. 357. 

(p) Tanjield v. Irvine, 3 Russ. 149 ; 
and see Browne v« Blount, 2 Ruis. 6c 



My. 83. 

(q) Holmes v. Btll, 2 Beav. 398. 

(r) So stated in Q,uarr$U v« Beeh 
ford, 13 Ves. 377 j Chambert v. QM- 
vnn, 5 Vet. 834. 
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appointed at the instance of a subsequent incumbrancer ($). 
But where the mortgagee in possession refused to swear 
that anything was due, a receiver and consignee was ap* 
pointed (0* 

A mortgagee is entitled only to such rents as accrue due 
whilst he is in possession of the mortgaged premises, but 
he can have no intermediate rents whibt out of posseir 
sion (ii), A mortgagee of a term created for raising po# 
tions, and which had expired, was held not entitled to an 
account of the rents and profits in the hands of a receiver 
accrued before the expiration of the term(x), nor to a 
retrospective, account (y)« Where a tenant in tail in re» 
mainder had agreed to pay a sum of money after the death 
and failure of issue of his brother, the tenant in tail in pos* 
session, and had secured the money advanced by a mort^ 
gage of the estate, and covenanted to levy a fine and sufier 
a recovery to give effect to the mortgage, but on coming into 
possession of the estate had refused to perform his covenant, 
the court appointed a receiver of the rents, &c. (z). So a 
vicar, whilst the act of the 13 Eliz. c. 20 against charging 
benefices was repealed, charged his living with an annuity 
and covenanted, if he should exchange his living, to secure 
the annuity by charging and demising the new living, and 
that in the meantime it should be charged with the an- 
nuity, and, having afterwards exchanged his living, but 
did not execute any deed until after the revival of the 
13 Eliz. c, 20, it was held that the covenant was a sub* 
sisting charge on the new Uving, and a receiver was ap* 
pointed to provide for the annuity (a). 

A mortgagor having only a life interest in the mortgaged 
premises, and a mortgagee having a charge both on the life 
interest and on the interest in remainder, by a joint deed 



(*) Coddrington y, Parkir, 16 Ves. 

(u) Thomas v. Brigstoke, 4 Russ. 
64 



(t) Quarrell v. Beckfard, 13 Ves. 



(x) GresUu v« Addsrley, 1 Swans. 
673. 

(y) S. C. 579. 

(z) Free V. Hinde, 2 Sim. 7. 

(a) Metcalfe v. Archbishop of Yorkf 
6 Sim. 224, and 1 My. & Cr. 547. 

e2 
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appointed a receiver, who was directed to pay certain debts, 
expenses, and the charge on the life interest, and to keep 
down the interest on the residue ; the mortgagee died, and 
afterwards the mortgagor ; the receiver continued in the re- 
ceipt of the rents and profits after the death of the mort- 
gagor, and paid some part of the rents to the representative 
of the mortgagee ; it was held, upcm the construction of the 
^deed, that the possession of the receiver was not the pos- 
session of the mortgagee (b). 

Where a receiver appointed in a suit for specific per- 
formance, and in which the Master, on the usual reference 
for that purpose, by his report had certified that the plaintiffs 
could make a good title to the estate, and an order made 
consequent upon that approbation of title by which the 
purchaser was compelled to accept the title, that order 
adverting to the circumstance of a i^eceiver having been 
appointed in the progress of the cause ; it was held that 
the receiver was the receiver of the purchaser, and the 
possession of the receiver as his (the purchaser's) pos- 
session (c). 

On an application for a receiver over a West India estate 
by one of the parties entitled to a charge thereon as against 
the trustees, the management of the trustees not appearing 
to be improper, notwithstanding the estate was much de- 
preciated in value, and the incumbrances thereon were 
increasing, the comi; refused a receiver (d). So in the case 
of an application by a party whose legacy was charged on 
a West India estate, the estate being subject to prior debts 
and legacies which remained unpaid, the court refused to 
appoint a receiver over the estate (e). A second incum- 
brancer having obtained the appointment of a receiver and 
a decree for sale, without making the first incumbrancer a 
party, a petition by the latter for a reference to ascertain 
priorities, and that the receiver might keep down the in- 



<6) Jones v. Smith, 1 Hare, 43; 
see Greenwood v. Churchill, 6 Beav. 
314. 

(c) Boehm v. Wood, Tur. & R. 345. 



(d) Barclay v. Lord Reay, 2 Hare, 
308 

(e) Faulkner v. DanieU. 3 Hare. 
204, n. 
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terest, was refused on the ground that the petitioner had 
commenced a suit for the same purpose and had delayed 

it (/). 

A defendant, a mortgagee, in the absence of any direct 
authority to be found in the books, and under special cir- 
cumstances, was appointed consignee, manager and receiver 
of West India estates in mortgage to him, and without re- 
quiring that he should give the usual sureties {g). 

In White v. The Bishop of Peterborough (h), a third 
incumbrancer on a rectory having obtained a sequestration, 
a receiver was appointed at the instance of the second 
incumbrancer. The bill stated that the defendant Ambrose, 
being rector of the parish of B., in 1806 agreed with the 
plaintiff for sale to him of an annuity of lOOZ. during the 
life of Ambrose, secured on the rectory, for the price of 700Z., 
and which by a deed of 29th August, 1806, was secured 
accordingly, and therein was contained an appointment of 
one Deane as receiver of the tithes and profits of the rec- 
tory in trust to secure the annuity ; Ambrose confirmed the 
appointment of Deane as receiver, and Deane agreed to 
apply the surplus of the tithes and profits of the rectory, 
after satisfaction of a prior annuity and certain other de- 
ductions, in payment of the plaintiff's annuity. The me- 
morial of the annuity was duly inroUed; Deane died 
without having acted as receiver ; Ambrose then took the 
benefit of the then Insolvent Act, and plaintiff was appointed 
assignee thereunder ; and by reason of prior incumbrances 
affecting the rectory^ and particularly of an outstanding 
term, the plaintiff was unable to proceed at law to enforce 
his remedies. Another defendant was in possession under 
a sequestration granted by the bishop. The bill, after 
showing a proper devolution of title to the annuity, prayed 
(amongst other things) for an account of the arrears, a 
reference to ascertain priorities, and for a receiver. On the 



(/) Brookt y, Greathead, 1 Ja. & 
W. 176. 

(g) Dam V. Barrett, 13 L. J. (N. 
S.)304. 



{h) White V. Bishop of Peterborough, 
3 Swans. 1 09 ; and see Silver v. Bishop 
of Norwich, ibid. 112. 
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application for a receiver Lord Eldon thus stated the law 
and practice upon the subject: *'When a creditor of a 
clergyman seeks to obtain payment of his debt by judg* 
ment and sequestration, he is, in the contemplaticm of diis 
court, in the same state as any other creditor who has 
taken out execution, and a creditor having taken out exe- 
cution cannot hold property against an estate created prior 
to his debt. If by elegit one creditor is in possession of 
one moiety and another creditor of another moiety, that is 
good against the debtor; but if there is an antecedent estate 
by virtue of which an ejectment may be brought, it does 
not appear that against that estate the creditors can hold. 
Here the plaintiff could not succeed in an ejectment, be- 
cause there is a prior estate which may be set up against 
him ; but though a second incumbrancer, yet being prior to 
the creditor who has taken out sequestration, he is entitled 
to a receiver." The court has refused to permit it to form 
part of a decree on the hearing in a suit for redemption, 
on the application of the defendant that a receiver should 
be appointed as against the plaintiff, the mortgagor in pos- 
session, where no receiver was prayed by the bill (t). 



Section VI. 

As TO OASBS OF TBNANTS IN COMMON AND JOINT TBNANTS* 

The cases in which applications have been made for the 
appointment of a receiver in suits arising out of the relative 
interests of tenants in common and joint tenants, are neces- 
sarily very few, as only in cases of fVaudulent exclusion 
from the receipt of his share of the rents and profits by 
the other will the court interfere, but leaves the parties to 
their common law remedies. 

In a case (A) before Sir John Leach, when Vice-Chan- 
oellor, tlie general principles upon which the court inter- 

(i) Barlow v. Gains, 8 Beat. 329. I (fc) Tyton v. Fairchik, 2 Sim. & 

Stu. 143. 
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poses its authority in these particular cases are well stated ; 
a short statement of that case and of his judgment will 
suffice to show what those principles are : The plaintiffs and 
defendant were tenants in common of some freehold and 
leasehold houses under a will of which the defendant was 
executor. In 1814 the defendant had entered into a written 
agreement with the plaintiffs to permit the latter to receive 
the whole of the rents until they had repaid themselves two 
sums due to them from the defendant. The plaintiffs had 
been in receipt of the rents from the time of the date of 
the agreement; but shortly before the filing the bill for a 
receiver^ kcj the defendant had given notices to the tenants 
to pay the rents to him and not to the plaintiffs, and that he 
would enforce such notice by distress if necessary. Shortly 
after this the defendant advertized the houses for sale, upon 
which the bill was filed for a receiver and for an injunction 
to restrain the sale ; but before the injimction was served, 
the defendant had actually sold all the houses but one. The 
bill insisted that a balance was still due to the plaintiffs* 
Hie answer stated, that by the accounts rendered, such a 
balance appeared to be due, but that upon investigation of 
the accounts, only a smaller sum was due, allowing the ac- 
counts ' to be correct, which the defendant did not admit j 
and that defendant had tendered to the plaintiffs the smaller 
sum, but that they had refused to accept it ; that the plain- 
tiffs had been repaid all that was due to them, or that they 
might have been repaid if they had thought proper. The 
Vice-Ohancellor, in giving judgment on a motion for the 
receiver, said, " If the defendant were now availing him- 
self of his legal title to receive rents and profits which under 
the agreement were in effect assigned to the plaintiffs, there 
would be ground for the appointment of a receiver; but 
according to the answer, he has fully paid the sum men- 
tioned in the agreement, except a small balance, which has 
been tendered to the plaintiffs and refused. It is said, how- 
ever, that the notice given by the defendant to the tenants, 
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no longer to pay the rents to the plaintiffs but to him the 
defendant, amounts to an exclusion of the plaintiffs from 
their own share of the profits of the undivided estate, and 
that where there is such exclusion, a court of equity will 
appoint a receiver. Exclusion is where one tenant in com- 
mon receives the whole rent and excludes his companion 
from the share due to him. The notice of the defendant is 
not exclusion. Notwithstanding this notice, the tenants may 
pay the whole of the rents to the plaintiffs, and certainly 
may pay to the plaintiffs their due share of the rents. I 
do not even consider, upon the circumstances of this case, 
and the answer of the defendant, that this notice is evi- 
dence of an intention on the part of the defendant to with- 
hold from the plaintiffs the share of the rents which belongs 
to them. The defendant does not dispute the title of the 
plaintiffs ; the agreement is founded on the admitted title 
of the plaintiffs, and the plain purpose of the notice is to 
prevent the plaintiffs receiving the rents, because they in- 
sist upon retaining the defendant's share in satisfaction of a 
balance which according to the answer of the defendant is 
not due from him. I may observe, that even in the case of 
an actual exclusion of one tenant in common by another, I 
doubt whether this court will appoint a receiver. If it were 
an exclusion which amounted to an ouster at law, the party 
complaining must assert at law his legal title. If it were 
not such an exclusion, this court would compel the tenant 
in common to account to his companion, but would not, I 
think, act against his legal title to possession; and the 
reason is, because the party complaining may at law relieve 
himself by the writ of partition. It is upon this ground 
that this court has constantly refused to restrain a tenant 
in common from cutting timber, or doing any other act 
not amounting to destruction. Where the estate in com- 
mon is equitable, the court does interfere, because it acts 
against the legal estate of the trustee only, who is guilty 
of a breach of trust if he permit one equitable tenant in 
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common in any manner to prejudice the interest of the 
other (Z)." 

A tenant in common in possession was ordered to give 
security for payment of the proportion of rents to his co- 
tenant ; otherwise a receiver (m). 

In a recent case tiie foUowing were the principal facts :- 
A testator had devised real estate to his son John for life, 
remainder to John's children as tenants in common in tail. 
The plaintiff, J. R. H., an infant, by his bill insisted that he 
and the defendant W. J. H., as the only two children of the 
testator's son, were entitled to the estate. The bill stated 
outstanding terms, which prevented the plaintiff from pro- 
ceeding at law, praying a partition and an account of a 
moiety of the rents, the defendant having been in posses- 
sion of the whole ; for a receiver ; and an injunction to 
restrain the setting up of the outstanding terms. The case 
made by the defendant was, that the plaintiff was illegiti- 
mate. An issue as to this fact had been tried and found 
in the plaintiff's favour, and, pending an application for a 
new trial, the plaintiff moved for a receiver of the rents and 
profits of a moiety of the estate^ with the usual directions; 
and the Master of the Rolls (Lord Langdale) granted the 
application for a receiver (w). 

A receiver who has been appointed for the benefit of two 
infant tenants in common, plaintiffs to the suit, will not be 
discharged on the coming of age of one of them, but the 
application should be delayed until both are of age; the 
object of the suit having been to. protect the property during 
the infancy of both, and the purpose for which the receiver 
was appointed not having therefore been fully accom- 
plished (o). 



(0 See also £:w2^n v. Evelyn, 2 
Dick. 800 ; Street v. Anderton, 4 Bro. 
C. C. 414 ; Milbank v. Revett, 2 Mer. 
405. 

(m) Street v. Anderton, 4 Bro. C. C. 
414. 



(n) Hargrave v. Hargrove, 15 Law 
J. (N. S.) 280, and 9 Beav. 549 ; and 
see Lowndes v. Bcuidington, 3 Dan. Ch« 
Pr. 417 ; Taylor v. Jardine, Bjeg, lib. 
8th March, 1840. 

(o) Smith V. Lyster, 4 Beav. 227, 
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Section VII. 

MISCELLANEOUS CASES. 

OREDrroRs. — Judgment Creditors. — Equitable Cre- 
ditors. 
Tolls. 

Salaries.— Pensions. — Clerk of the Peace, &c. 
Profits of a Rectory. 
Notice of Lis Pendens. 
Breach of Covenant. 
Lunatic Estate. 
Tenant for Life. 
Bankruptcy. 

Assignee of Insolvent Debtor. 
Heir Looms. 



.•«■ 



creditors. — judgment creditors. — equitable 

creditors. 

It is presumed that in a case of simple contrcict creditoris, 
where the testator was a trader at the time of his death) 
and subject to the bankrupt laws, that on a case made 
against the executor and devisee of the real estate, that 
the executor or the devisee was wasting the real or per- 
sonal estate, a receiver would be granted (p). In a case 
where a bill was filed by creditors for satisfaction out of 
the personal assets, and if those not sufficient, out of the 
real assets descended to an infant heir, the court appointed 
a receiver of the real estate descended (q). 

And in the case of a bill filed by creditors for payment 
of debts out of real estate, where certain mortgagees had 
been made parties, and who had declined or neglected to 
enter into possession of the mortgaged estate, the court 
granted a receiver, the Lord Chancellor (Thurlow) ob- 
serving that he could see no reason, if the mortgagee bad 



(p) See Keene v. RiUy, 3 Mer. 436. 

(9) Sweet V. Partridge, I Cox, 433 ; 

S. C. 2 Dick. 696 ; and see Lechmere 



V. Brasier, 2 Ja. & W. 287 ; Calvert 
V. Godfrey, 6 Bcav. 97. 
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not thought proper to take possesfiion^ why the court should 
not put a receiver upon the estate^ so that it should be 
without prejudice to the mortgagee's right to obtain posses- 
sion (r)« 

Where lands have been oonyeyed to a creditor as trustee 
to seU and pay himself and other creditors^ a receiver has 
been appointed against the party conveying, in the absence 
of the trustee who was out of the jurisdiction (#). It has 
been noticed of this case that it does not very satisfactorily 
appear on what ground the application was granted. It is 
stated to have been on the ground that the conveyance was 
fhiudulent and void ; and it appears there was a chaige 
introduced into the bill by amendment, that the party oon« 
veying was in receipt of tiie rents, but it prayed an execu- 
tion of the trusts of the conveyance. 

In a bill by creditors claiming satisfaction against the real 
as well as the personal estate, and it should appear by the 
answer that the real estate must be responsible, as that 
there is no personal estate, it having be^i exhausted, the 
court will grant a receiver (t). 

AS TO JUDGMENT CREDITORS, 

A judgment creditor who is precluded by circumstances 
which hare occurmi from prosecuting hi. judgment to ex- 
ecution at law, has a right to have the protection of the 
court as to the property upon which the judgment would 
op^ttte by the appointment of a receiver of the proceeds 
of such property. 

The principal case on this subject is that of Cttrling v. 
The Marquis of Ihumsend. The facts were shortly these : 
The plaintiff was a judgment creditor of the defendant's. 
The deibndant was indebted to the plaintiff in a sum of 
3000?., and as a security for 10007. gave him a bond and 
judgment, on which he was at liberty in six months to take 



(r) See ante, p. 49, and Bryan ▼. 
Cormick, I Cox, 422 ; Bemey v. Sewell, 
1 Ja. It W. 647. 

(s) Malcolm v. Montgomery, I Hogi 



93; GMins v. Mainwaring, 9 Sim. 
77. 
(t) Jona ▼, Pugh, 8 Vea. 7h 
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out execution against the defendant's person and property, 
and for the other lOOO/, the plaintiff took a post obit se- 
curity, upon the contingency that the defendant, if he should 
survive his father, would on the death of his father pay 
3000/. in satisfaction of that 1000/. By a special contract 
also certain lands of the annual value of 5000/ were affected 
with the debt by way of charge. It was admitted by the 
defendant's answer that the plaintiff was a judgment cre- 
ditor, and that he had taken out execution, which he could 
not enforce on account of the then circumstances of the 
title. The Lord Chancellor (Eldon), in recapitulating these 
facts, said — It has long been settled that if a judgment 
creditor takes out execution and finds the estate protected 
by circumstances respecting a prior title, he may apply for 
a receiver ; and although circumstances might after the in- 
stitution of the suit have changed by the death of the father, 
whereby the father having died the defendant became te- 
nant in tail, and was thereby himself the owner of the legal 
estate, yet the subsequent alteration of circumstances would 
not affect that original right and oblige the court to send 
him to law, it not appearing that he could execute his judg- 
ment at law (u)* 

In this case the defendant having paid into court the 
2000/. with interest and costs, the order was not completed. 

In a case in Ireland, where an estate of ample value was 
thus encumbered, it was stated by the Master of the Rolls 
that a defendant in such a case might apply for a reference 
to inquire whether it was necessary for the purposes of the 
cause that the receiver should be continued over the whole 
estate, and if not, what would be a competent part thereof 
for the purposes of the rights of the parties and the cre- 
ditors in the cause ; and if the probable result of the refer- 
ence appeared clear upon the facts, the order would discharge 
the receiver from such parts as the Master should find to be 
unnecessary for those purposes (x). 

(u) Curling v. Marquis Townsend, | (x) Magrath v. Veitch,.} Hog. 110 
19 Vcs. G27 ; Appendix, No. 8. | 
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So in the case of an annuity charged on a benefice where 
the grantor of the annuity had covenanted if he exchanged 
his living to secure the annuity by charging and demising 
the new livings and that in the meantime his then living 
should be charged with the annuity, and having aftei*wards 
exchanged his living, but refused to fulfil his covenant, the 
court granted a receiver (y) A receiver has been appointed 
at the instance of judgment creditors of the office of master 
of a royal forest {z). 

EQUITABLE CREDITORS. 

The doctrine of the court as to entertaining applications 
for a receiver in cases of equitable incumbrancers is clearly 
explained by Lord Eldon in Davis v. Duke of Marl- 
borough (a). He says — " The rule I take to be, that the 
court will on motion appoint a receiver for an equitable 
creditor, or a person having an equitable estate, without 
prejudice to persons who have prior estates ; in this sense, 
vnthout prejudice to persons having prior legal estates, that 
it will not prevent their proceeding to obtain possession if 
they think proper (b) ; and with regard to persons having 
prior equitable estates, the court takes care, in appointing 
a receiver, not to disturb prior equities, and for that pur- 
pose directs inquiries to determine priorities among equit- 
able incumbrancers, permitting legal creditors to act against 
the estates at law, and settling the priorities of equitable 
creditors. Provided it is satisfied in that stage of the cause 
that the relief prayed by the bill will be given when a de- 
cree is pronounced, the court will not expose parties claiming 
that relief to the danger of losing the rents by not appoint- 
ing a receiver of an estate on which it is admitted they 
cannot enter." 



(v) Metcalfy, Archbishop of York, 
6 Sim. 225. 

(s) Blanthard v. Cawthome, 4 Sim, 
566. 

(a) Davis v. Duke of Marfborough, 
2 Swans. 137. 



(b) But they must first obtain the 
leave of the court. Bryan v. Cor- 
mich, I Cox, 422 ; Anon. 6 Ves. 287 ; 
Angel V. Smith, 9 Ves. 335 ; Gresley y. 
Adderley, \ Swa. 573 ; ante, p. 2, and 
Appendix, No. 9. 
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IN CASES OF TOLLS. 

There are only a few decisions on the question of tolls. 
In the case of DumviUe y, Athbrookeic), where a mort- 
gagee of certain tolls of roads under acts of parliament 
which provided that none of the mortgages should have 
any preference over the others in respect of the priority of 
their assignments^ gave notice to the commissioners to pay 
off his debt at a given time : They omitted to do so^ and 
he immediately took possession of the turnpike gates (with- 
out having previously instituted legal proceedings), received 
the tolls by his own agents, and, although he rendered ac- 
counts of bis receipts to the commissioners, retained the 
whole in discbarge of bis own demand. On a bill filed by 
another mortgagee on behalf of himself and all other th^ 
mortgagees, praying that the income arising from the roads 
might be applied according to the acts of parliament, and 
for an account against the mortgagee who bad taken pos- 
sessiou; the court granted a receiver and an injunction against 
that mortgagee from receiving the fixture tolls. 

But the court will not appoint a receiver of 7'ates which 
are to be assessed by commissioners and collected at a 
fixture period (rf). 

Nor will the court, at the suit of shareholders in a canal, 
appoint a receiver of tolls on the canal, in a case where the 
commissioners having made an agreement for letting the 
tolls not warranted by the act under which they derived 
their authority, and prejudicial to an interest expressly re- 
served by the act to the public, where such agreement had 
been acquiesced in for a considerable period of time without 
complaint on the part of any of the shareholders, and during 
that period the lessee had remained in undisturbed posses- 
sion of the tolls (e). 



(c) Dumville v. A$hln'ooke, 3 Russ. 
98, in note. See also what is said by 
the Lord Chancellor in Knapp v. Wil- 



liams, 4 Yes. 429, Cn.) 
(d) Drewry v. Barnes, 3 Russ. 94, 
(«) Gray v. CJiaplin, 2 Russ. 1^6. 
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AS TO SALARIES, PROFITS OF AN OFFICE, &C« 

A salary, being an income pro consilio impendendOf can- 
not, it should seem, he assigned ; and therefore a receiver 
will not be granted in respect of such. Sir T. £. Tomlins 
had a salary allowed him as assistant parliamentary counsel 
to the commissioners of the treasury, and having assigned 
this allowance for the benefit of creditors, they applied for 
a receiver pending a litigation as to the validity of such an 
awignmeat ) but the Vice-ChanceUor in the first instance (/*), 
and subsequwtly, on appeal, the Lord Chancellor (Lynd- 
hurst)(^) refused the application. 

But a receiver has been appointed at the instance of 
a judgment creditor of the offices of a master forester, 
gamekeeper and master of game of a royal forest granted 
by letters^patent, Some part of the profits arising from 
this office had been underlet, and a certain income was 
therefrom accruing. The Vice-Chancellor, on granting the 
order for a receiver, observed, that although the offices 
might not be liable to be taken under an elegit, yet he 
thought they were to be treated in equity as assets liable 
to specialty debts (A). 

So where a canon of Windsor granted the canonry and 
all the annual income arising from renewal fines, rents and 
other perquisites, emoluments and advantages to which he 
was entitled as one of such prebends or canons, to the plain* 
tiff to secure a sum of money ; although the estates were 
actually vested in the ecclesiastical corporation, and the 
canon only entitled as a member of such corporation to an 
aliquot share of the profits, there being no cure of souls, 
and the only duties were residence within the castle, and 
attendance in the chapel twenty-one days a^year ; it was 
held, in such a state of circumstances, that such a security 
was valid, and a receiver of the profits was appointed (i). 



(/) Cooper V. Reiliy, 2 Sim, 660. 
(g) 8. C. 1 Rum. & My. 660. 
(a) Blamhard v. Cawthome, 4 Sim. 
566, affirmed on appeal by the Lord 



Chancellor. 

(i) Grenfell v. Dean and Canom cf 
TTtndsor, % Beav. 644. 
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So the profits of the office of clerk of the peace for the 
.city of Westminster having been assigned for payment of 
creditors, a receiver was appointed pending a litigation as 
to the question of the validity of such assignment (ft). 

As to the validity of an assignment of a share of prize 
money under the usual grant from the crown, see Alexander 
V, Duke of Wellington (/). 

PROFITS OF A RECTORY, 

A receiver has been appointed of the rents, tithes, issues 
and profits of a rectory and vicarage under sequestration (rn), 

LIS PENDENS (NOTICE OF). 

The plaintiff, previous to his marriage with A.'s daugh- 
ter, wrote a letter to A. inquiring what fortune his daughter 
was entitled to. A. in reply wrote to the plaintiff, and stated 
that certain houses were entailed on his daughter after his 
decease. A. died, leaving his daughter his only child, and 
having devised all his real estates to his wife, it was then 
discovered that A. was tenant in tail male of the houses, 
with reversion to himself in fee. In January, 1816, the 
plaintiff and his wife filed a bill against A.'s widow (who 
was in possession of the houses), to have the houses con*- 
veyed to the plaintiff's wife, conformably to the represen* 
tation in the letter, and for a receiver and for an injunction 
to stay proceedings at law. An injunction was granted ; 
and Hie widow having put in her answer, the injunction 
was in 1818 continued. In April, 1818, the widow mort- 
gaged the houses for 600 years to H.; and in May, 1819, 
she sold an annuity to M., and secured it by a conveyance 
of the houses to trustees in fee; and in May, 1819, sold 
and conveyed the houses, subject to the mortgage and an- 
nuity, to W. in fee. Neither H., W. or M. had then any 
notice of the suit or of the plaintiff's claim. In January, 

(k) Palmer v. Vaughan, 3 Swans. Bagwell, 15 Yes. 152. 
173. (to) Silver v. Bis/wp of Norwich, 3 

(0 Alexander v. Duke of Welling- Swans. 1 12, in note ; Metcalfe v. 

ton, 2 Russ. & Myl. 35 ; Stevens v. Archbishop of York, 6 Sim. 224. 
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1820^ at which time M. had notice, the houses were pur- 
chased by M., and conveyed to him by H. and W. In 
May, 1820, bill amended. The widow having gone abroad 
without having answered the amended bill, a decree pro 
confesso was taken against her in November, 1822. In 
December following, the plaintiff had given notice of the 
conveyance to M., but did not make him a party to the suit, 
and opposed his attending the Master upon the inquiries 
directed by the decree. In March, 1831, the plaintiff filed 
a bill against M., stating the proceedings in the original 
suit, and praying that M. might be decreed to convey the 
houses to the plainti£P's wife, and for a receiver. M. put 
in his answer, and relied on the delay in the proceedings of 
the original suit, the decree having been taken pro confesso, 
the want of notice in H. and W., and in himself when he 
purchased the annuity, and on the plaintiff not having 
made him a party to that suit. The court, on motion, 
granted a receiver (w). 

It may be as well here to observe that by an act subse- 
quently passed, the 2 & 3 Vict. c. 1 1, being for the protec- 
tion of purchasers against judgments, crown debts, lis 
pendenSy and fiats in bankruptcy, by sect. 7 it is enacted, 
that purchasers are not to be affected by any lis pendens, 
unless stick suit is registered as directed by the act. 

IN CASES OF BREACH OF COVENANT. 

Two cases as examples of the general custom of the 
court in cases of breach of covenant are here given. On 
motion for receiver, the following were the circumstances : 
— The defendant, on an advance of money, agreed to exe- 
cute a mortgage of certain lands, but did not perform his 
agreement. The bill was filed for a specific performance 
of the agreement. The court granted a receiver, observing 
that, if the defendant had performed his agreement, the 
plaintiff would have been entitled to bring an ejectment (o). 

(n) Landon ▼. MorriSf 5 Sim. 247. I (o) Shdkel v. Duke of Marlborough, 

4Madd. 463. 
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The case of Free v. Hinde(p) has ah'eady been noticed. 
It was where a tenant in tail in remainder had agreed to 
pay a sum of money after the death and failure of issue of 
his brother, the tenant in tail in possession, and had secured 
the money by a mortgage of the estate, and covenanted to 
levy a fine and suffer a recovery to give effect to the mort- 
gage, but, on coming into possession of the estate, refused 
to perform his covenant The court appointed a receiver of 
the rents and profits of the estate. 



LUNATIC ESTATE. 

On a petition in lunacy, which stated that ihe person 
who had been appointed committee of the person and 
estate of the lunatic had refused to accept a grant of the 
estate without compensation, and that no person could be 
found who would act gratuitously, the Lord Chancellor 
(Eldon) granted a receiver (y); and in a similar case, where 
it was stated that po one could be procured to act as com- 
mittee, the court ordered a receiver, with usual directions 
as to salary (r). 

With reference to the amount of allowance to be made 
to a committee acting as receiver, two recent cases have 
occurred before the Lord Chancellor sitting in lunacy. The 
first on a petition for a reference to the Master to appoint 
a receiver, at a proper salary, of the rents of the lunatic's 
real estate, which consisted of a great number of tenements 
in Yorkshire, let at very small annual rents ; and that a 
Mr. R., a relative of the lunatic, who had been appointed 
committee, might be at liberty to propose himself. The 
Lord Chancellor (Cottenham) observed, " that as the com- 
mittee had accepted the office without any stipulation for 
the appointment of a receiver, or for remuneration to him- 
self for extraordinary trouble, he (the Lord Chancellor) 
declined to make any order of reference, unless on the 



( p) Free v. Hinde, 2 Sim. 7 ; ante, 
p. 45. 



(q) Ex parte Radcliffe, 1 J. & W. 
639. 
(r) ExparU Warren, 10 Ve8.621* 
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understanding that the committee absolutely refused to 
continue on the then terms. But that if he did so refuse, 
he would refer it to the Master to inquire whether it would 
be fit and proper, and for the benefit of the lunatic's estate, 
that any and what allowance should be made to the com- 
mittee for collecting the rents. The amount would then 
be entirely in the Master's discretion, and if the com- 
mittee then refused to accept the sum which the Master 
should think fit to allow, some one else should be appointed 
in his place (s). And in a very similar petition the Lord 
Chancellor said, " the public ought to know that com- 
mittees are not entitled to any remuneration; and as the 
committee accepted the office with knowledge of what the 
property was, and without stipulating for any allowance, 
he would not allow it; but as the estate might require some 
aid in its management for the sake of the property, not 
of the committee, he should direct the Master to allow 
him the expenses of collecting, meaning thereby money 
actually expended, not exceeding five per cent, on his re- 
ceipts (0^ 

TENANCY FOR LIFE. 

A receiver may be appointed by a tenant for life of the 
property in which he has such an interest. Where the 
payment of rents in consequence of disputes among the 
trustees had been permitted to fall into arrear, on a bill 
filed by the plaintiff, who was entitled to the rents and 
profits for her life, against the trustees, the court ordered 
a receiver to be appointed («), 

So as against the tenant for life, where there was a 
limitation of a term to raise portions for younger children, 
and afterwards the estate limited to A. B. for life with 
remainders over, and a decree had been made to sell the 
term for raising the portions, A. B., the tenant for life, 
refusing to produce the title deeds before the Master, and 

(0 Ex parU Walker, 2 Phil. 630. | (u) Wilson v. WilMon, 2 Keen, 249. 
(t) Ex parte Westbrooke, 2 Phil. 631 . | 

f2 
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obstructing the decree, an order was made on motion for 
a receiver of the rents and profits of the estate (or). 

BANKRUPTCY. 

Should a question arise in bankruptcy where a party 
claims such an interest in the bankrupt's property as will 
authorize him to apply to the court for a receiver, the 
proper mode is that he should file a short bill for that 
purpose, the Lord Chancellor having no jurisdiction upon 
a petition in bankruptcy to appoint a receiver of any part 
of the bankrupt's property (y), but only (except in the 
cases before mentioned) where a suit is pending. 

A receiver already appointed by the Court of Chancery, 
who has established a proof against a bankrupt's estate, 
and who would consequently receive the dividends in that 
character, does not in consequence of his appointment 
possess the power of voting in the choice of assignees (z) ; 
for the order admitting him to prove is not declaratory of 
an anterior right, but originates his title ; and if the order 
does not pronounce that he had an antecedent right to 
prove, he cannot have any right to vote (a), but he may 
petition to stay the allowance of the bankrupt's certifi- 
cate (J). 

GOVERNMENT PENSION. 

A receiver has been appointed to receive a government 
pension. A defendant was a trustee of a government 
pension for the plaintiff, who had filed a bill against him 
to compel payment of it, he having refiised to pay it over 
to the plaintiff, on the pretext that other parties should 
consent to such payment, and then went out of the juris- 
diction of the court. The court, on the application of the 
plaintiff on motion before answer, granted a receiver (c). 

(x) Brigstoke v. Mansel, 3 Madd. 
47. 

(y) 1 Deacon's Bankruptcy, by 
De Gex, p. 14. Ex parte Tupper, 
1 Rose, 179 ; Ex parte Whitfield, 2 
Atk.315. 

(x) Ex parte Shaw, 1 Gl. & Jam. 



151. 

(a) Ibid. 163. 

(6) Per Lord Eldon, 1 Gl. & Jam. 
151 ; Ex parte Evans, 1 Mont. Ban. 
L. 332. 

(c) Noad V. Baehhowe, 2 Yo. & 
Col. 529. 
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ASSIGNEE OF INSOLVENT DEBTOR, 1 & 2 ViCT. C. 110, S. 51. 

The assignee of an insolvent debtor under this act of 
parliament being unable to recover an estate belonging to 
and in the possession of the insolvent, in consequence of 
the existence of an old commission of bankruptcy against 
the insolvent (which, however, had been long since aban- 
doned, in consequence of all the creditors under it having 
compromised and released their debts) can maintain a suit 
in chancery against the insolvent and the assignee in bank- 
ruptcy for the recovery of such estate ; and inasmuch as 
the plaintiff could not obtain any relief in the Court of 
Bankruptcy, as he could not come in under the old com- 
mission, nor could he obtain any relief in the Insolvent 
Debtors' Court, because the commission against the 
defendant B. was still in force; and as he would not 
take any steps either to obtain his certificate or to get 
the commission superseded, the court held that it was 
a case in which the plaintiff had a right to seek the relief 
of the court under the 1 & 2 Vict. c. 110, s. 51, and the 
insolvent being in possession, the legal estate being in 
another person, the Vice-Chancellor (Shadwell) granted 
a receiver (d), 

HEIR LOOMS. 

A receiver has been appointed to take charge of heir 
looms or articles specifically bequeathed by will. An 
order appointing a receiver of this description, however, 
is one of very unusual occurrence. The form of the order 
alluded to was to the following effect : — " Order that 
defendant George, Duke of Marlborough, do on or before 

the 1 1th day of April next pay the sum of £ into 

the bank, with the privity, &c. to be there placed to the 
credit of this cause, 'The gold plate account,' subject to 
the further order of this court. And in case the said sum 
of £ shall not be paid into the bank by the said 

(d) Hollu V. Bryantf 12 Sim. 492 ; affirmed od appeal, 12 Sim. 500. 
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defendant, the Duke of Marlborough, by the time afore- 
said, then, but in that case only, it is ordered to be referred 

to Mr. , one of the Masters, &c. to appoint a 

proper person or persons to have the care and custody of 
the several articles at Blenheim particularly specified and 
set out in the inventory in the bill mentioned, and which 
are specifically bequeathed by the will and codicils of 
George, late Duke of Marlborough, upon the trusts 
therein contained, (with the usual directions as to salary, 
security, &c.), to take due care of such several articles as 
aforesaid, and deliver up the same as this court shall here- 
after direct; and for the purpose aforesaid it is ordered 
that the several articles so at Blenheim as aforesaid be 
delivered to such person or persons who shall be so 
appointed receiver or receivers as hereinbefore directed {e). 

(e) Earl of Shafieibury v. Duke of Marlborough, Seton on Decrees, p. 330. 
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CHAPTER II. 

AS TO THE FBUSONS WHO MAY BE PROPOSED AS RECEIVERS J— AND OF 
THEIR SEVERAL DUTIES, POWERS, AND LIABILITIES. 



Sect, I. Who may he proposed as Receivers. 
II. As to their Duties and Powers, 
III. As to their Liabilities. 

Section I. 

WHO MAY BE PROPOSED AS RECEIVERS. 

A PERSON who is a stranger to the suit, and not interested 
in the subject-matter of it, will not be allowed to propose a 
person to be receiver (a). Any party interested in the 
cause may carry in the necessary proposal for the ap- 
pointment of one. 

In the case of a mortgagee of an estate, which forms the 
. subject-matter of the suit, the Master usually adopts the 
person proposed by such mortgagee, if otherwise duly 
qualified, as in the event of such a receiver proving a 
defaulter, the loss will fall on the mortgagor (J), or, rather, 
upon the estate. 

Generally speaking, the receiver should be a person 
wholly disinterested in the subject-matter of the suit ; but 
in some cases, although mixed up with the suit, a person so 
situated may be appointed, such as a trustee or executor ; 
but they are not allowed to receive any emolument for their 
trouble, unless no one can be found who will act with equal 
advantage to the estate (c). Where a party to the cause 
has been appointed a receiver, he does not thereby lose his 
privileges as such party in the cause (d). Thus, where a 
plaintiff and defendant had been appointed joint receivers. 



(a) Attorney ' General v. Day, 2 
Madd. 246. 

(b) Rigge V. BowateTf 3 Bro. C. C. 
375 ; Hutchinscm v. Lord Massarenet \ 



2 Ball & B. 55. 

(c) Sykes v. Hastings, 11 Ve8.363. 

(d) Scott V. PlaUl, 2 Phill. 229. 
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and one had duly brought in his account to be passed, but 
the other had not done so, and the Master had declined to 
proceed on the account until that of the defaulting receiver 
had been brought in, the receiver who had brought in 
his account obtained, on the Master's certificate, the usual 
four-day order for the other receiver to bring in his 
account, or stand committed, and it was held to be 
regular {e). 

A solicitor in the cause cannot be the receiver (/). 
Where he improperly acted as such without a formal ap- 
pointment, he was made answerable for losses (^). 

A practising barrister may be appointed on giving the 
usual security (A). 

A peer cannot be proposed as receiver, even if he con- 
sents to be such without emolument (A). 

The receiver-general of a county cannot be a receiver (Z); 
for being obliged to give security to the crown as such re- 
ceiver-general, if he were to become indebted to the crown, 
and also in respect of his receipts as receiver in the cause, 
the crown might by its prerogative process sweep away all 
the property. 

A member of parliament seems also to be disqualified 
from being a receiver ; for although the Lord Chancellor 
(Eldon) would not lay down the doctrine that a member 
of parliament was absolutely disqualified, he gave such rea- 
sons for the propriety of such a general rule as should 
weigh with considerable force against any proposal for the 
appointment of a member of parliament im). In pronounc- 
ing his judgment he said — " The established practice pre- 
sumes that a person shall be appointed to these duties con- 
sistently with whose professional life so much time can be 
spared for the management of the estate as can be easily 
applied ; and if a probable ground is laid that the requisite 
attention cannot be given, though I do not represent it as 



(«) Scott V. FlaUl, 2 Phill. 229. 

(/) Garland v. Garland, 2 Ves. 
137. 

ig) Wood V. Wood, 4 Russ. 558. 

{h) Wilkins V. Williams, 3 Ves. 
687. 



(k) Attomey-Generalw, Gee, 2 Veg. 
&c B. 208. 

(/) Attorney-Generalv.Day, 2M2id. 
254. 

(m) SeeWynne v. Lord Niwbarough, 
15 Ves. 283.^ 



WHO MAY BE PROPOSED AS RECEIVERS. 



73 



an absolute disqualification^ such circumstances are to be 
regarded by the Master in the appointment. The court in 
its habitual and constant practice, taking the security of 
other individualsy also calls upon the party proposed to 
join ; and if the remedies under that security are not such 
as can be had against other men, that is also a circumstance 
to be attended to. It is not an insuperable objection that 
the sureties are members of parliament ; but would any 
man select three members of parliament as sureties to him, 
in preference to three men of equal fortune who are not in 
parliament? I do not therefore say that this gentleman, 
being a member of parliament, cannot be a receiver — that 
he may not be the best receiver who can under the circum- 
stances be procured ; I merely say these are circumstances 
to which the Master, in considering who should be the re- 
ceiver, ought to attend, and desire that the same caution 
shall be thrown round these cases that would be applied by 
a prudent man in his own concerns." 

A Master in chancery is ineligible on grounds of public 
policy ; as if one Master might be a receiver every other of 
the Masters might be receiver or a committee of a lunatic's 
estate; they would thus have to pass each other's ac- 
counts {n). 

A solicitor to a commission of lunacy ought not to be 
a receiver of the estate of the lunatic (o). 

The next friend of infant plaintiffs will not be permitted 
to act as a receiver {p), nor the son of a next friend (y). 

A trustee ought not to be appointed a receiver, as being 
an accounting party, and by virtue of his office ought to be 
a check upon the receiver ; and a cestui que trvLst is entitled 
to the benefit of a trustee's knowledge and superintend- 
ence without emolument (r). The same rule applies whether 
he is a sole trustee or jointly with others (s). As before 
stated, however, upon a proper case made, a trustee may 
be appointed without emolument ( t). 



(n) Ex parU Fletcher, 6 Ves. 427. 
(o) Ex parte Pincke, 2 Mer. 462. 
(p) St&ne V. WUhart, 2 Madd. 64. 
(q) Taylor v. Oldham, Jac. 527. 



(r) Anon, 3 Ves. 515; Sutton v« 
Jones, 15 Ves. 584. 

(s) V. JoUands, 8 Ves. 72. 

0) Sykesv, Hastings, 11 Ves. 363. 
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With the above exceptions, all persons finding the proper 
sureties are eligible; and to maintain an exception to a 
Master's report of the approval of a receiver or consignee («), 
a very strong case of disqualification yf]3l be necessary {x) ; 
and the court interferes with reluctance, as it delegates great 
authority to the Master in this respect. If there is a con- 
test between the persons proposed by the parties having 
interests, the Master is usually influenced in some degree 
by the approval of the majority in numbers and amount of 
interest of the several parties proposing the receiver. 



Section II. 

AS TO THE DUTIES AND POWERS OF RECEIVERS. 

The general duty of a receiver may be defined to be to 
take possession of the estate and premises or any other 
property the subject-matter of the dispute in the cause, in 
the room or place of the owner thereof; and under the 
sanction of the court, where necessary, to do all such acts 
of ownership as to the receipt of rents, compelling pay- 
ment of them, managing and letting the lands and houses, 
and otherwise making the property as productive for the 
parties to be ultimately declared to be entitled thereto as 
the owner himself could do if he were in possession. The 
order by which the receiver is appointed, after stating the 
property in respect of which he is to be the receiver, ex- 
plains generally his duties : ^^ he is duly and anniudly to 
account for and pay what he shall receive, as the court 
thereby directs or shall thereafter direct ; the tenants of the 
estates are to attorn and pay their rents in arrear and grow- 
ing rents to him as such receiver, who is to be at liberty to 
manage, let and set the said estates from time to time as there 
shall be occasion, with the approbation of the Master." 

• (it) Bowersbank v. Colasteau, 3 Vcs. I (x) Thorpe v. Tharpe, 12 Vcs. 317. 
164. 
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The receiver is to take possession of the estates ; and for 
that purpose the tenants are to attorn to him in respect of 
their several holdings. Should they refuse to attorn, the 
court will on a proper application compel them to do so (y ); 
and if they refuse to attorn, may be proceeded against per- 
sonally by commitment for contempt. 

It is not necessary that it should appear that the person 
in possession is a tenant ; on the allegation that he is, he 
will be ordered to attorn, unless he satisfies the court that 
he holds the possession in some other character (2r). In 
cases, however, of bills taken pro confesso, and decrees 
made thereon, it is provided by the Gen. Ord. 88 of May, 
1845, that no proceeding is to be taken, and no receiver 
appointed under the decree, nor any sequestrator under any 
sequestration issued in pursuance thereof, is to take pos- 
session of, or in any manner intermeddle with, any part of 
the real or personal estate of a defendant ; and no other 
process is to issue to compel performance of the decree 
without leave of the court, which is to be obtained on mo- 
tion, with notice served on such defendant or his solicitor, 
unless the court dispenses with such service (a). 

Where the owner of the estate, or person claiming to be 
such, is in possession, the application to the court is that 
he may be directed to deliver possession to the receiver, 
who cannot distrain on an owner in possession, he not being 
the receiver's tenant (J). The mode of proceeding to com- 
pel the delivery of possession by a party to the cause is 
stated by the Vice-Chancellor (Sir A. Hart) as correctly 
given by Mr. Dickens in his report of the case of Dove v. 
Dove(c)f first there must be an order to deliver possession ; 
then a writ of execution of that order must be served upon 
the defendant, and if still uncomplied with, the court will 
proceed against him as for a contempt. 



(y) Green v. Green^ 2 Sim. 394 ; 
Davis V. Duke of Marlborough, 2 Sw« 
116. 

(t) lUid V. Middleton, Turn. &c R. 
455. 

(a) See DrtMT v. Morton, 2 Pbill. 
285. 



(6) Griffith v. Griffith, 2 Yes, sen. 
400. 

(c) Dove V. Dove, 2 Dick. 617; 
Green v. Green, 2 Sim. 394, 430; So- 
lon's Decrees, 425, and notes. 
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A right of sporting over lands in the hands of a receiver 
will also be restrained from being exercised. A receiver 
having been appointed, in a creditors' suit, of the master 
forester of the forest of Wyendale, an injunction was granted 
to restrain persons who owned lands in the forest from 
sporting over it (rf). 

As to arrears of rent, A receiver, when appointed, is 
entitled to receive all the rents which may then be in ar- 
rear {e). In the early cases it was held that receivers need 
not apply for an order to distrain ; and Lord Hardwicke 
expressed surprise that they should do so, remarking it 
gave the tenant an opportunity of conveying away his 
goods (/). In a modem case, however, it has been held 
that a receiver may distrain upon his own discretion for rent 
in arrear within the year ; but if in arrear for more than a 
year, then that an order for that purpose is necessary (^). 
The usual practice, however, is to apply by motion or pe- 
tition that the receiver may be at liberty to distrain {h). 

A receiver will be allowed to distrain land under an 
ejectment for nonpayment of rent, provided he leaves a 
suflBcient arrear to sustain the ejectment (i). 

By the same case it would appear that a distress brought 
subsequent to an ejectment is not a waiver of it, if such 
suflScient arrear is left (J). 

It may here be observed, that where there is an agree- 
ment for a lease at a certain rent, if the tenant be let into 
possession before the lease be executed, the receiver cannot 
during the first year distrain for rent, for there is no de- 
mise express or implied (A). 

A receiver will not be permitted to bring actions for ar- 
rears of rent in the name of a trustee of the estate, but in 



{d) Blamhardv. Cawthomet 6 ^im. 
165. 

(e) CodringUmv, Johnstone, 1 Beav. 
624. 

(/) Pitt V. Snowden, 3 Atk. 750; 
Hughes V. Hughes f 1 Yes. 161. 

{g) Brandon v. Brandon, 5 Mad. 
473. 



(h) Kelly v. PeUiam, Dick. 120; 
Mitchell V. Duke of Manchester, ibid. 
787 ; Hughfis v. Hughes, 1 Yes. jun. 
161; S. C. 3Bro.C.C.87; Brandon 
V. Brandon, 5 Madd. 473. 

(i) El parte Cornwallis, 1 Hog. 146. 

(j ) Ibid. 

{k) Hegan v. Johnson, 2 Taunt 148. 
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opposition to his wishes (J). In the case cited, the applica* 
tion was made on the supposition that the tenants had not 
attorned to the receiver, who was a solicitor ; and the Court 
of Exchequer thought it too large a power to confer on any 
professional person, and would not take away all power 
and discretion from the trustee. 

Where a person is in possession, and no rent is reservedy 
or it is uncertain in amount, the court will refer it to the 
Master to fix an occupation rent in respect of the premises 
for the time which may have elapsed during such his occu- 
pation or possession of the premises, and for the time to 
come (m). 

If a jvdgment creditor y however, be in possession under 
his judgment, the court cannot order him to attorn (n). 

A receiver cannot raise the rents upon slight grounds, nor 
turn out the tenants, without application to the Master (o). 

If an action of ejectment is to be brought or defended by 
a receiver, the court refers it to the Master to see if it be 
beneficial for the parties interested that he should do 
so(j?). A receiver having without the sanction of the 
court defended actions arising out of a distress for rent 
made by him on a tenant, the court refused to allow him 
his costs incurred in such actions (y). Where a receiver 
had withont the sanction of the court defended an action 
successfully, brought against him by a party to the cause, 
it was held that he was not on that account disentitled to 
the assistance of the court in recovering from such party 
the extra costs of the action ; although if his defence had 
failed he would not, under such circumstances, have been 
entitled to reimbursement (r). Where a person had ob- 
tained an order of the Court of Exchequer for the payment 
of certain costs against a party to a suit in the Court of 



(/) Delia Cainea v. Hayward, 1 
M'Cl. & Yo. 272. 

(m) R$id V. Middteton, Turn. & R. 
455. 

( n) Davit v. Duke of Marlborough, 
2Swan8t. 118. 



(o) Wynne v. Lord Newborough, 1 
Yes. jun. 164, 

(p) Anon, 6 Yes. 287. 

(q) Swabey v. Dickson, 5 Sim. 629. 

(r) Briitotoe v. Needham, 2 Phill. 
190. 
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Chancery who was tenant for life of certain property, over 
which a receiver had been appointed, with directions to 
pay her the rents, the court gave leave to the party who 
had obtained the order for costs, notwithstanding the ap- 
pointment of a receiver, to sue out and execute such writs 
as she might be advised, and put the same in execution 
against the hfe estate of the tenant for life, and allow the 
same to be seized and possession given to the creditor for 
securing the amount of the costs found due (s). 

It is said that an action of ejectment cannot be brought 
against a receiver without an order of the court (t). 

As to getting in debts, Sfc, If a receiver be appointed to 
collect assets, and get in outstanding debts, and to bring 
actions in the name of an executor, he must give security 
to indemnify the executor on account of such actions (m) ; 
but the court will not empower a receiver to commence 
legal proceedings for debts due to an estate, where the 
proceedings would be oppressive to creditors, or it is un- 
likely that any advantage would be derived from them (a:). 
The order appointing a receiver of outstanding personal 
estate generally comprises a direction that the parties in 
whose possession or custody the same may be shall deliver 
over to the person to be appointed receiver all securities in 
their hands for such outstanding debts and effects, together 
with all books and papers relating thereto (y) ; and if 
refused, the parties so directed may be proceeded against 
as in cases of contempt. 

As to letting the estate. It is the duty of the receiver 
to let the estate to the best advantage. As before men- 
tioned, he cannot turn out tenants, although it seems he 
has power at law to determine tenancies from year to year 
by notices to quit(2r), and notice by him is sufficient, under 
the Stat. 4 Geo. II. c. 28, to entitle the landlord to double 
rent against the tenant holding over after such notice (a). 



(s) Goock V. Haworthf 3 Beav. 428. 
(«) Anm. 6 Ves. 288 ; Angel v. 
Smith, 9 Ves. 335. 

(u) Taylor v. Aliens 2 Atk. 213. 



(«) Dade v. John, 1 M'CleU. 576. 
ly) SetOD's Decrees, p. 323. 
(s) Doe V. Read, 12 East, 56. 
(a) Wilson v. CoUey, 5 Burr. 2698. 
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By the 64th order of the 3rd of April, 1828, it is pro- 
vided that in every order directing the appointment of a 
receiver of a landed estate there be inserted a direction 
that such receiver shall manage as well as set and let with 
the approbation of the Master, and that in acting under 
such an order it shall not be necessary that a petition be 
presented to the court in the first instance, but the Master, 
without special order, shall receive any proposal for the 
management or letting of the estate from the parties inter- 
ested, and shall make his report thereupon, which report 
shall be submitted to the court for confirmation in the 
same manner as is now done with respect to repoiiis on 
such matters made upon special reference, and until such 
report be confirmed it shall not give any authority to the 
receiver. 

The receiver cannot let any part of the estate even for 
one year without the necessary application to the Mas- 
ter (6). Without the consent of the court as evidenced by 
the confirmation of the Master's report, a lease granted by 
a receiver would be invalid (c). But if the receiver has 
contracted for a lease without such consent, the court will 
on motion refer it to the Master to ascertain if it is for the 
benefit of the parties interested, or what better rent can be 
obtained ; and if the contract is approved, it will be allowed 
to be carried into effect, as in the case of an infant (d). 

The court has not jurisdiction to enable a receiver to 
make leases which would bind an infant remainder-man ; 
a motion, therefore, in a creditors' suit for a reference to 
the Master to inquire whether it would be for the benefit 
of the parties interested that the receiver should grant 
leases of estates settled on one for life, with remainder to 
an infant, was refused (e). When, after a bill of fore- 
closure by a mortgagee, and a receiver appointed, the 
tenant for life of the mortgaged premises with leasing 

(6) Wynne v. Lord Newboroughf 

1 Ves. juD. 165. 
(c) Dumfard v. Lane, MS., cited 

2 Madd. Chancery, 244. 



(d) Anon, 2 Madd. Chancery, 243. 

(e) Gibbins v. Howell, 3 Madd. 
469. 
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power, made leases ; on a bill filed by a judgment creditor, 
a motion was made for liberty to the receiver to let the 
premises pending the cause, and it was ordered that the 
receiver should let without prejudice to any right of the 
tenants against their lessor, they being merely considered 
as tenants from year to year to the receiver, and as such 
entitled to notice to quit {f). 

As to the course to be pursued by a receiver in Irelandj 
where lands are held for lives renewable for ever, and 
some of the lives have dropped (^), and in cases of 
waste (A), it would seem that if the case is of a pressing 
nature, the receiver may file his bill without a previous 
reference to the Master, and on moving for an injunction 
obtain also an order of reference whether it was necessary 
that he should have adopted such proceeding and whether 
it ought to be continued. 

With regard to estates in the East and West Indies. 
There seems to be a material distinction between the 
powers of a receiver here, and a manager of estates in 
the West Indies, as to the management of such property. 
In a case before Lord Thurlow a motion was made that 
the manager of an estate in one of the West India 
islands might give security faithfully to manage the estate, 
and to consign the produce to persons in England named 
in a former order, and his lordship in giving judgment 
observed, " He (the receiver) must either employ the pro- 
duce on the island, or remit it here, as the nature of the 
service requires. To consign or otherwise account for the 
produce I take to be the proper form. As to giving 
security faithfully to manage, that is beyond the idea I 
have entertained of it. The security given by a receiver 
here does not relate to the faithful management, but he 
gives security duly to account for the produce of the estate 
in his hands. He cannot set and let or make expenditure 



(/) Lord Mansfield v. Hamilton, 
2 Scho. & Lef. 28. 

(g) See Palmer v. "Newport, 1 Hog. 



133. 

Qi) See NangU v. Lord Fivgall, 
1 Hog. 142. 
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upon the estate without an application to the court. A 
manager then may in the discretion given to him make 
expenditures. Perhaps that may be a reason for it. If 
the order is that he shall account for the produce, the con- 
signments will make part of the account. You would ruin 
the estate by insisting on his remitting such part as could 
be applied there." The order was, that he should account 
for the produce of the estate, of what he received, and what 
he applied on the island, and for consigning, so far as the 
management of the estate required it, to the particular 
persons named in the former order (i). 

So with respect to estates in the East Indies it is usual 
to give a receiver more extensive powers as to letting than 
a receiver here has (A). The receiver was to be in England 
acting by an agent, and an inquiry was directed what 
should be the term beyond which he should not be per- 
mitted to let. 

In another case the court appointed a receiver in India 
of a testator's assets on the application of an executor resi- 
dent in England, the receiver giving sureties resident in 
England (Z). Where a diflSculty may possibly arise as to 
the mode of remittance from India of assets to be received 
or realised there, the course is, if the amount of the property 
should warrant it, to apply to the court for a reference to the 
Master to inquire what would be the most advantageous 
course for receiving it, and remitting it to England ; and 
on such report being made, the court authorizes the mode 
of realization and remittance settled by the Master to be 
adopted by the receiver (m), 

A receiver, it should be remarked, ought not to become 
tenant either in his own name or through the medium of a 
trustee of any part of the estate over which he is receiver. 
If he be already a tenant and at a &ir rental, there is no 
reason for his being removed on account of his being such 



(t) Morrtt V. £/me, 1 Yes. jun. 139 ; 
see Hibbert v. Hibbertf 3 Mer. 681. 
(fc) V. Lindtay, 15 Ves. 91. 



(/) Cockburn v. Raphael, 2 Si. & 
St. 453. 

(m) Keys v. Keys, 1 Beav. 425. 

G 
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tenant. He must of course account for the amount of his 
rent in his yearly accounts. 

Id Ireland where a receiver's brother and solicitor had 
become tenant in trust for the receiver ^ and the receiver had 
been in possession and farmed the lands for upwards of a 
year and a half, the court set aside the letting, directed a 
surrender of the lease, which had been approved by the 
Master and executed in pursuance of the approval; that 
the receiver should account for all sums of money which 
he received or made of the lands whilst in possession 
thereof, and for that purpose to answer personal interro- 
gatories, and the receiver to pay the costs of the motion, 
reference and proceedings thereunder (w). And where a 
tenant to part of the estate alleged that a portion of land 
sought to be let under the court was included in the lease 
under which she held, and had made a tender of rent to 
the receiver, but refused to produce her lease, of which the 
receiver could not procure the counterpart, upon an appli- 
cation by the receiver on notice to the tenant, whose soli- 
citor appeared on the motion, the court directed a reference 
to ascertain whether the tender should be received, and 
made an order on the tenant to produce the lease in order 
to enable the Master to make his report (o). 

As to repairs to be done to the estate. A receiver is 
not obliged, nor indeed ought he, to pay or lay out money 
at his own discretion without the direction of the court (^) ; 
but where small and customary repairs are wanting, or an 
allowance to a tenant in that respect is requisite, the 
Master will allow them ; but where they are extensive the 
expense will not be allowed without the consent of the 
Master and the court (q). Where the receiver has laid out 
money in repairs or otherwise without such previous order, 
it is usual for the court to refer it to the Master to ascer- 



(n) Meagher v. O^Shaunessyf 5lh 
Dec. 1826. 

(o) Jauge V. Jackson, 29th Jan. 
183.5, 4 Law Rec. (N. S.) 148. 

(p) Fletcher v. Dodd, I Ves. jun. 



85. 

(y) Attorney General v. Vigor, 11 
Ves. 663 ; Waters v. Taylor, 16 Ves. 
26. 
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tain and report if it had been beneficial to the estate ; and 
if it be found to have been so, the receiver will be allowed 
the money so laid out (r). 

The direction in the order appointing the receiver before 
alluded to, that he should manage as well as set and let the 
estate, authorizes him to propose to the Master from time 
to time to make ordinary repairs to the buildings on the 
estate {s). Ordinary repairs upon a lunatic's real estate 
will be directed to be borne by the personal estate, but any 
extraordinary outlay of the personal estate on the land 
retains its character o( personalty {t). 

Where in consequence of circumstances the tenant may 
require a reduction of rent to any great amount, a reference 
to the Master to see if any and what reduction is proper to 
be made will be granted. The application for this refer- 
ence should be made by some party in the cause interested 
in the estate, and not by the tenant or on his behalf. 
Indeed, generally speaking, all applications to the court in 
respect of estates in the hands of a receiver should be 
made by or on the part of the persons beneficially inter- 
ested in the estate, and not by the receiver or other 
persons. 

A receiver ought not to present a petition or originate 
proceedings in the cause ; any necessary application ought 
to be made by the parties to the suit. There are some 
exceptions to this rule ; as where a receiver had incurred 
costs in the execution of his duties, which the parties had 
long neglected to provide for, it was held that he was jus- 
tified in presenting a petition for their payment (w). So 
where in a suit by creditors and legatees a receiver had 
been appointed of the rents and profits of real estate, part 
of which was copyhold, the death of the last tenant 
having been duly presented at the court baron of the 
manor, proclamations had been made for the next tenant to 



(r) Tempeit v. Ord, 2 Mer. 55; 
Blunt V. Clitheroe, 6 Ves. 799. 

(i) Thornhill v. TharnhiU, 14 Sim. 
600. 

q2 



(0 Re Badcock, 4 My. & Cr. 
440 ; Shelford on Lunacy, p. 203. 
(u) Ireland v. Fade, 7 Beav. 65. 
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come in and be admitted, and no person having appeared, 
the bailiff of the manor was ordered to seize the lands 
quousque. A declaration in ejectment at the suit of the 
lord was afterwards served on the terre-tenant ; but on the 
motion of the receiver the lord was restrained by injunction 
from prosecuting the action (x). But generally, if he finds 
himself in circumstances of difficulty, he should apply to 
the plaintiff to make the necessary application to the 
court, and on his default the receiver may then properly 

apply (y)- 



Section III. 
AS to the liabilities of a receiver. 

There are two cases in which the receiver will be held 
liable to make good losses arising to the estate over which 
he is receiver. The first, where such loss occurs from his 
own gross neglect or default; and secondly, from his 
wilfiil default in not passing his accounts and paying in 
his balances, whereby a loss of interest accrues to the 
estate. The latter will be treated of on considering the 
mode of passing his accounts and paying in such balances. 

It may be premised that a receiver, an officer of the 
court, will not be called upon to make good a loss which 
has not arisen from any default of his. 

It is said in the Prac. Reg. (Wyatt's edition) that 
" where a receiver pays money to a tradesman, and takes 
bills for the sum, if he was in credit at the time, though 
he fail soon after, yet it shall not affect the receiver." 
Fifty years have, however, made a considerable difference 
in the mode of transmission of money and the manage- 
ment of such transactions, and due diligence and care 
must be used by a receiver in the accounting for his 
balances. Where he deposits money in a banker's hands 
— not the former banker to the testator in the pleadings of 

(x) Evelyn v. LewiSf 3 Hare, 472. (y) Parker v. Dunn, 8 Beav. 497. 
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the cause — nor the banker of a lunatic before the com- 
mission issued, — or has ordered it to be carried to his 
own separate account at the bankers, or deposited it with 
his own banker, and the banker fail — he will lose the 
amount so deposited; nor will the court interfere in his 
behalf (2r). But where the receiver deposited the monies of 
the estate in the hands of the testator's bankers, who failed, 
he was held not to be answerable (a). 

As this question is one of considerable importance to 
receivers, it has been thought advisable to give some of 
the cases on the subject in detail. 

The more important case upon this subject, although not 
the earUest (ft), is the case of Knight v. Lord Plymouth(c\ 
where the general rules upon the subject were laid down 
by Lord Hardwicke. In the judgment is a short history 
of the case. The Lord Chancellor said, " The matter 
before the court arises upon a loss occasioned by an 
unforeseen event, and the question is by whom it is to be 
sustained ; to determine which, it will be necessary to take 
a view of the history of the case and the circumstances 
attending it. 

" Mr. Lewis, the testator, was seised of very large and 
extensive estates in Wales, for the management of which, 
and to receive the rents he employed agents, being greatly 
in debt ; by his will he created several tnists, and appointed 
trustees to see these trusts executed. As it was an office 
that would of necessity be attended with great trouble, it 
cannot be imagined he meant they should do more than he 
did himself, that is, superintend and examine the accounts 
of those they should employ to receive the rents, &c., and 
see to the application of the rents according to the respec- 
,tive trusts. They accordingly did employ agents; and 
when they received the rents from them, they remitted the 
balances to town, as Mr. Llewellin had, by bills drawn on 

(z) 5eioe2/ V. Jon«5, 2 Si. & St. 170. I sen. 85; £x parte Belchier, Amb. 
(a) Wren v. Kirton, 11 Yes. 377. 219. 

(6) JBcttchamp v.Si/t'cr/ocfc, 2Chan. j (c) Knight v. Lord Plymouth^ 1 
Rep. 9 ; Horsley v. ChaUmer, 2 Yes. | Dick. 120; S. C. 3 Alk. 480. 
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persons in town, and some through the hands of Mr. Wins- 
more. To relieve themselves from that trouble and charge, 
the trustees, upon filing the bill in that cause, applied for, 
or at least assented to an application to appoint, a receiver 
of the said estates, which was ordered ; and in consequence 
of it, Mr. Llewellin was appointed the receiver, against 
whose conduct there hath not been the least imputation ; 
on the contrary, it appears he hath discharged his duty 
with great punctuality, having regularly every year passed 
his accounts, and as constantly paid his balances. Having 
collected his money together to a large amount (1176Z.), he 
set out for London, in order to pass his accounts, and that 
he might pay the balance when his accounts should be 
passed. He paid the money into the hands of a person, by 
whom he had before remitted money, as the trustees them- 
selves had before done, and took bills payable to himself or 
order at a future day in London. Mr. Winsmore, the 
drawer of the bills, was at that time in high credit, and 
there was not then the least suspicion of his circumstances; 
and had it not been for the unforeseen event of the bank- 
ruptcy of Mr. Winsmore, Mr. Llewellin would have paid 
the balance due from him, as he had before constantly 
done. The method Mr. Llewellin took was highly prudent. 
It was well intended, and the only way he could take, 
unless he had carried the same himself in bills, such as he 
could procure in that country, or in specie, the hazard of 
which would have been great ; and if a loss had then hap- 
pened, in my opinion he would have been, if not answerable, 
highly blameable. 

Suppose there had not been a receiver, but the trustees 
had been to receive and pay the money, is it to be thought 
the court would expect them in person to bring up all the 
money they received in specie ? Certainly not ; for as it 
would have been attended with hazard, it would have been 
very imprudent in them; and they would have been blame- 
able, had they attempted it. What other means could they 
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have taken to get their balances to town than the means 
pursued by Mr. Llewellin; and had the same loss happened 
to them, and through the same unforeseen event as is the 
subject of the present question, can it be supposed the 
court would have thrown the loss upon them ? Most as- 
suredly not. 

** Suppose a trustee, having in his hands a considerable 
sum of money, places it out in the funds, which afterwards 
sink in their value, or on a security at the time apparently 
good (which afterwards turns out not to be so), for the 
benefit of the cestui que trusty was there ever an instance of 
the trustees being made to answer the actual sum so placed 
out ? I answer, no. If there is no mala fides, — nothing 
wilful in the conduct of the tnistee, the court will always 
favour him. For as a trust is an office necessary in the 
concerns between man and man, and which, if faithfully 
discharged, is attended with ho small degree of trouble and 
anxiety, it is an act of great kindness in any one to accept 
it. To add hazard or risk to that trouble, and to subject a 
trustee to losses which he could not foresee, and conse- 
quently not prevent, would be a manifest hardship, and 
would be deterring every one from accepting so necessary 
an office. This is my opinion upon the case, had the 
trustees themselves acted. 

" It hath been said Mr. Llewellin is an officer of the court, 
and paid for his trouble. It is true he is so ; but I look 
upon him to be something more; I consider him as a 
trustee substituted in the place of the trustees (they having 
declined to act), quoad the receiving of the rents and 
paying the balances. It appears, and indeed it is not 
denied, that, from the time of his appointment to this mo- 
ment, he hath faithfully discharged his duty. The loss that 
hath happened was not through the least default or remiss- 
ness in him ; the precaution he took to get his balances to 
town was prudent and justifiable ; and as it is my opinion 
the trustees, undef the like circumstances, would not have 
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been liable, I hold Mr. Llewellin, as their substitute, is not." 
The decision in this case was subsequently approved of by 
Lord Loughborough (rf ). 

Where a receiver had received a bill on London from 
bankers in the country for the amount of his balances to 
be paid into court, but transmitted that bill on London to 
be placed to his own private credit in account with the 
bankers, and the bankers subsequently failed, he was 
charged with the loss(e). In pronouncing the judgment. 
Lord Eldon said, " If he (the receiver) goes to a responsible 
banker, and gets a bill upon a responsible house in London 
in his favour, as receiver j that bill so earmarked would be 
specific assets, to the credit of the trust property. It would 
be veiy hard, if both banks failed, that he should not be 
discharged." 

This last case was afterwards called to the notice of Lord 
Eldon, who said, " Looking again at the case of Wren v. 
Kirton, I think the decision there right; but if a person, 
suppose a receiver of this court, undertakes to receive rents 
in the country, he cannot send them in cash ; and if he 
collects in paper, taking the same care with respect to it as 
a reasonable attention to his own affairs would dictate to 
him to take if it was for himself, if he remits what he has 
collected by the best bills he can find, by the same means 
that would be reasonable, if it were on his own account, then 
I should say that it would be very diflBcult to charge him, 
for he has done the best he could for his employers. But 
I cannot persuade myself that the principle is satisfied, 
unless the result is as beneficial to them as it would be to 
himself. Now in the case of Wren v. Kirton, the remit- 
tances were to the general account of the receiver in Lon- 
don ; there was nothing to distinguish them. I do not know 
whether he was liable to the bankrupt laws ; but if he was, 
and if he had failed, then supposing him to have been re- 

(d) In Rowth V. Howell, 3 Ves. I (e) Wren v. Kirton, 11 Ves. 377. 
666. 
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ceiver for several estates, how would it have been possible 
to say how much belonged to each (/) ?" 

A case, however, which was much discussed on appeal 
from a decision of Sir John Leach (Master of the Rolls) 
before the Lord Chancellor (Brougham), and subsequently 
before the House of Lords, of a similar character, is of im- 
portance, as showing how far a receiver will be justified in 
dealing with monies received by him in his character of 
receiver, by depositing them with bankers previous to re- 
mittance to be paid into court. In Salway v. Salway (g), 
the Master of the Rolls had held that where a receiver 
had deposited monies with a banker who had failed, not 
having mixed up the monies with his own, but had lodged 
them for security only, notwithstanding he had parted with 
the absolute control over these monies to the bankers, he 
was not to be answerable for the loss. This decision was, 
however, overruled by the Lord Chancellor, and the judg- 
ment affirmed by the House of Lords; and it was held that 
he was answerable for the loss, although having deposited 
these monies for security, yet the deposit having been made 
in such a way as that the receiver had parted with the ab- 
solute control over the fund, he was therefore answerable. 
He had paid into a banking house the sums he received to 
the joint account of his sureties, under an arrangement with 
them, that all drafts upon the sums so paid in should be 
written by one of the sureties, and signed by himself; and 
the bankers having failed, the receiver was held answerable 
for the loss (A). 

It has been held in the case of an executor, who depo- 
sited monies with the same persons as a testator intrusted 
his monies with in his lifetime, although not bankers, that 
the executor should not be chargeable with a loss which 
had been sustained by their bankruptcy (i). 



(/) Mcissey v. Banner, 1 Ja. & W. 
247. 

(g) Salway v. Salway, 4 Russ. 60. 
Od appeal before Lord Brougham, 2 
Russ. & My. 215. Before the House 
of Lords, nom. White v. Baugh, 9 
Bli.(N. S), 181. 



(h) Salway v. Salway, 2 Russ. &c 
My. 215. The facts of this case and the 
Lord Chancellor's judgment, are given 
in Appendix. No. 10. See also dough 
V. Dixon, 8 Sim. 596. 

(,) V. , 1 Taml. Rep. 

279. 
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Where a receiver had been in the habit of paying the 
monies which came to his hands as receiver to country 
bankers, who placed them in their books to an account 
intituled " The Tithe Account," and allowed the receiver for 
his own use interest at 2| per cent, on the balances in their 
hands, the receiver was held liable to the loss which had 
been incurred by the failure of the bankers, althoiigh the 
time had not arrived for passing his accounts at the period 
of the bankruptcy (A). 

As before stated, the liabilities of the receiver for detain- 
ing his balances, and the loss sustained thereby to the 
estate in the shape of interest, will be stated subsequently 
when treating of the receiver's accounts. 

A sohcitor in a cause, who assumes and acts in the cha- 
racter of a receiver, is liable for rents lost by his neglect 
A receiver had been appointed in one suit, and had died, 
and no new receiver was appointed in his stead ; but after 
the institution of a second suit, the solicitor began to 
receive the rents, rendered accounts in the form of a re- 
ceiver's account, and charged poundage. Some of the 
rents had been lost by his neglect. On application by pe- 
tition against him, the Lord Chancellor (Lyndhurst) said, 
" My opinion is that if a solicitor in a cause, having as- 
sumed to himself improperly the character of receiver, 
neglects the duty of a receiver, and does not properly 
collect the rents, while the parties consider him to be acting 
as receiver, he makes himself responsible for any of the 
rents which are lost in consequence of his neglect (Z)." 

In all proper cases the receiver will be indemnified against 
all costs and expenses in the regular discharge of his office, 
or where he has been compelled to incur costs unnecessarily; 
as where an adverse application had been made against a 
receiver by a party to the cause, which was refused with 
costs, the applicant being wholly unable to pay those 
costs, it was held that the receiver was entitled to be in- 



{k) Drever v. Maudesleyt 13 Law 
J. (N. S.) 433. 



(/) Wood V. Wood, 4 Russ. 658. 
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demnified^ and have his costs as between solicitor and 
client out of the fund in hand^ although it belonged to 
incumbrancers (m). 

(in) Courand v. Hanmer, 9 Beav. I 3 ; aad see Attorney'General v. Lewii, 

8 Beav. 179. 
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CHAPTER III. 

OF RBCEIYBRS' ACCOUNTS, THEIR SALARIES AND SPECIAL 

ALLOWANCES. 



Sect. I. As to their Accounts, 

II. As to their Salaries and Allowances. 



Section I. 



AS TO THEIR ACCOUNTS. 



The general orders of the Court of the 16th of December, 
1792, 23rd of April 1796, and the 3rd of April, 1828, 
No. 63(«), are the principal ones governing the practice 
as to the bringing in and passing a receiver's account. It 
will be seen from them that the Master to whom the 
cause is referred, and before whom the accounts will be 
ordered to be brought in and passed, may fix an annual or 
any shorter period for the receiver to procure his account 
to be brought in and proceeded upon, and to appoint a 
day when the balance reported due on such account is to 
be paid into court, and in default of compliance with the 
Master's directions in these respects, he may not only dis- 
allow all salary claimed by such receiver, but must, if 
required so to do, charge him with interest upon the 
balance for the time such balance has improperly remained 
in his hands, after the rate of five per cent, per annum. 

It was stated by Vice-Chancellor Wigram in a case of 
Ward V. Swift (J), that from inquiries he had made as to 
the practice in the Master's offices with reference to the 
requisitions of the general order of April, 1796, he found 



(a) See these orders at length in 
the Appendix, No. 11. Beames' 
Orders, 454. 462 ; stated also in 2 
Ves. 39 and 15 Ves. 278. 



(6) Ward v. Swift, MS.. 24th 
Nov. 1848, reported in Law Times, 
Vol. 12, p. 190. 
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that the Masters considered they were not bound to put 
those requisitions in force as regarded charging interest on 
balances in the hands of receivers, disaUowance of salary, 
&c., unless the attention of the Master before whom the 
account was proceeding was distinctly directed to the 
terms of that general order. 

It is the first duty of an accounting party to be always 
ready with his accounts. His not being so, is a clear 
ground on which the court acts in charging him with 
interest (c). A receiver, says Lord Thurlow, has a very 
plain course to follow, if he pleases, he has only to pay in 
his money yearly, and to pay nothing out without an order 
of the court (c?). If, therefore, he keep money in his hands 
even a quarter of a year after it ought to have been paid 
in, he will be charged with interest ; and for that purpose 
an inquiry will be directed, even though he have passed 
his accounts and all parties have declared themselves satis- 
fied (e). If the receiver do not pass his account and pay in 
his balances regularly he will not be allowed his salary (/). 

In the case of annual rents it would seem that the 
receiver would in strictness be liable to be charged with 
interest from the time when the rents were received (g). 

It is no excuse for a receiver that the Master has given 
no directions about laying out surplus rents, if the decree 
has directed them to be laid out when they amount to a 
competent sum ; for it is said it is his duty to remind the 
Master to lay them out (A). In the last case cited the 
receiver of an infant's estate was charged with interest, but 
at four per cent. only. 

Where a receiver settled his accounts and delivered his 
vouchers to an infant only two days after he came of age, 



(c) Pearse v. Green, 1 Ja. & W. 
140. 

(d) Fletcher v. Dodd, I Ves. jun. 
85 ; Bertie v. Lord Abingdon, 8 Beav. 
53. 

(«) FUteher v. Dodd, ubi supra j 

and see v. Jollands, 8 Ves. 72. 

(/) White V. Ladif Ltncoln, 8 



Ves. 371. 

ig) Pom V. Leighton, 15 Ves. 273 ; 
Harrison v. Bowdellt 6 Sim. 211. 

(h) Hicks V. HUks, 3 Atk. 274. 
This of course would now be the 
duty of the solicitor who obtained the 
order for the receiver. 
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the settlement with the infant had no weight with the 
courts although the infant had admitted the balance, and 
received the amount without objection (i). 

It may be here mentioned that the executors of a 
receiver admitting assets are bound to answer what upon 
a subsequent inquiry may be found due for interest (A), 
and an application by them to pass the accounts of a 
receiver and pay in the balance will be an admission of 
assets (/). 

The Master's report on a receiver's accounts does not 
require confirmation, and cannot be excepted to ; but the 
court will upon petition enter into the consideration of 
objections to the general principle upon which the Master 
may have proceeded in taking them, although not of 
objections to particular items of the account (m). Sir 
John Leach in the case last cited observed, "The Mas- 
ter's report of a receiver's account does not require con- 
firmation and does not admit therefore of exceptions. In 
this respect it resembles the report upon the taxation of 
costs, and the proceeding with respect to costs affords by 
analogy a safe rule to be applied to this subject (n). In 
ordinary cases the report upon the subject of costs is final. 
But if it be thought that the Master has in the taxation 
adopted some general principle which cannot be supported, 
the party complaining is entitled to bring that point before 
the court ; and petitions of this nature are not unfrequent 
in practice. The same rule is for the same reason to be 
applied to a receiver's account. The court will not enter 
into any consideration of the items of the account, but 
will upon the petition of the party complaining examine 
any principle upon which the Master has proceeded where 
error is imputed to him. In the same case, on appeal 
before the Lord Chancellor (Lyndhurst), his lordship said, 



(») Hicks V. Hieks, 3 Atk. 274. 

(k) Tew V. Lord Winterlonj cited 
in Hovey v. Blakeman, 4 Ves. 606. 

(/) Gurden v. Badcock, 6 Beav. 
167. 



(m) Sewell v. Jones, 2 Si. & St. 170. 

(n) See also Alsop v. Lord Oiford, 
1 My. & K. 664 ; Bussell v. JBm- 
chanan, 9 Sim, 167. 
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" he certainly did not feel disposed to dissent from the role 
of practice stated by the Vice-Chancellor/' he, however, 
dismissed the petition upon the merits, on the groimd that 
even where there is reason to doubt whether as to some 
points the conduct of the receiver has been strictly correct, 
further inquiry ought not to be ordered when the attention 
of the parties has been previously directed to the sub- 
ject, and ample oportunities of investigation afforded to 
them (o). 

Creditors after a decree are quasi parties, and as such 
entitled to apply to the Master to compel a receiver in the 
cause to bring in his accounts (^). Receivers may be 
compelled to account by petition or motion even after the 
plaintiff's bill has been dismissed with costs {q). But on 
the death of a receiver the court cannot on a summary 
application order his executor to bring in and pass the 
accounts of the receivership (r). 

Receivers not paying in their balances under an order 
may be proceeded against personally by commitment. A 
previous order, in the alternative, that by a certain day 
they shall pay or stand committed is necessary, though 
they may have been put under an order for payment by 
a certain day after their appearance by counsel praying 
time (s). Notice of the motion is of course necessary (t). 
So if the previous order has not been served, a motion to 
enlarge the time of payment and to make service on the 
clerk in court (now on the solicitor) good service, must be 
on notice (w). On non compliance with the previous order, 
a motion for commitment will be of course, and no notice 
of the motion necessary (x). 

A receiver need not be served with a writ of execution 
of a decretal order, but only with a copy of the order; and 



(o) Sewell V. Jones, 3 Russ. 522. 
(p) Loche V* Ash, 1 Hog. 143. 
Iq) Pitt V. Bmner, 5 Sim. 577 ; 
Re Burke, I Ball & B. 74. 
(r) Jenkins v. Briant, 7 Sim. 171. 
Is) Davis V. Cracroft, 14 Ves. 143; 



Anon., 14 Ves. 207. 

(t) Re Partington, 6 Mad. 71. 

(u) Leake v. Naldtr, 1 Russ. & 
My. 357. 

(*) Scott V. PlaUll, 2 Phil. 229. 
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if 'he disobeys he may be committed (y). Indeed service 
of a writ of execution on a person, not a party to the cause, 
is irregular (z). A warrant of the Lord Chancellor for the 
commitment of a person appointed a receiver by the Court 
of Chancery, for the nonpayment of a balance certified 
against him, is in the nature of a civil execution (a). 



Mode of Passing the Account, 

The receiver having brought in a debtor and creditor 
account of his receipts and disbursements (6) for the year, 
a warrant on leaving is served on all parties interested in 
the cause, and subsequent warrants to proceed are taken 
out and served. The receiver or his solicitor produces the 
necessary vouchers and receipts for all sums above 40*. 
expended by him on account of the estate. Should there 
be any doubt of the propriety of a disbursement, or ex- 
planation required of the circumstances of any particular 
item, in ordinary cases the Master requires an affidavit to 
be made by the receiver or other party competent to speak 
to the facts necessary to elucidate the account, and the 
balance to be ultimately paid into court is ascertained and 
reported upon. Whatever is necessary for the purpose of 
taking the receiver's accounts the Master has power to call 
for without any order of the court (c). The costs of the 
receiver on passing his first account usually includes the 
costs and expenses attending his appointment, as well as 
those attending the passing that particular account, and in 
each account the costs of parties indisputably interested in 
the fund and attending the passing of the account, are 
taxed, and when paid by the receiver to the solicitors of 
the several parties, allowed as part of his discharge. The 
account is entered by the Master's clerk in two books. 



(y) Macarlhy v. Gihion, Mos. 40. 
(s) An(m., 14 Yes. 207. 
Ca> Brett v. Clare, 16 East, 293. 
\b) For the form of the account, 



and the a6Sdavit verifying same, see 
Appendix, No. 12. 

(c) Maund v. Allies, 4 My. & Or. 
505. 
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At the end of the account in one of these books an 
affidavit is engrossed, to which the receiver is sworn (rf), 
and which is then returned and lodged in the Master's 
office. The book called the duplicate book is given out 
for custody by the solicitor for the receiver in the cause. 
A report of the Master is then prepared {e) in the usual 
way, and copies taken by the respective solicitors. This 
report does not require confirmation (/) by the order of 
the court, but is filed as other reports are, and office 
copies may be had by all parties interested in the state of 
the accounts in the cause. This report cannot be excepted 
to {g) as before mentioned. The court will not enter into 
the consideration of any items of the account, but, upon 
the petition of the party complaining, examine any prin- 
ciple upon which the Master has proceeded where error in 
that respect is imputed to him (A). An office copy of 
the report having been obtained, it is with the order 
appointing the receiver, and the one which directs his 
balances to be paid into court, left at the proper division 
in the office of the Accountant-General, from whence the 
necessary direction ticket is obtained for the Bank of Eng- 
land to receive the balance reported due on the account, 
which when paid into the Bank is placed to the credit of 
the cause or matter in the books at the Bank of England. 

The mode of proceeding is as follows. The direction 
paper is taken to the Bank, and such bank notes as may 
form part of the balance having been examined and can- 
celled at the cashier's office, and a memorandum note 
given by one of the tellers for any cash to be paid in, the 
direction paper, the cancelled notes, and the memorandum 
of the cash are taken to the Chancery Office in the Bank, 
and a printed receipt for the whole amount so paid in, is 
given; this is countersigned by one of the cashiers, and 
then filed at the office of the Accountant-General, where 
the paying in ticket, as it is termed, was obtained. 



(d) Appendix, No. 13. 

(e) Appendix, No. 14. 

(/) Cowper V. Cowper, 2 P. Wms. 



729 ; Setoeli v. Jones, 2 Si. & St. 170. 
(g) Sewell V. Jones, 2 Si & St. 170. 
{h) Ibid. 172. (See ante, p. 92.) 

H 
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If the order directs that the balance is to be invested in 
the purchase of any particular stock (usually the three per 
cent, consolidated annuities), a note or request that such 
investment may be effected must be filled up, and the 
office copy of the report specifying the balance found due, 
end the order imder which the investment is to be made, 
are left with the Accountant-General to complete the 
investment, who subsequently issues a certificate of the 
amount of stock so purchased with the balance. 

It is however to be here observed, that although the 
receiver's recognizance binds him only to pass his accounts 
yearly, yet he may at any time apply to the court to pay in 
monies in his hands ; and if in the interval between passing 
his accounts he receives any sums of such an amount as to 
make it worth while to have them invested for the purpose 
of producing interest thereon, he ought to apply for an 
order to have them paid in (i). 

The course to be pursued to compel a receiver to produce 
his accounts is as follows : 

A receiver who fails to bring in his accounts according 
to the time prescribed by the Master's report is compellable 
to account by petition or motion (ft). A warrant having 
been first taken out before the Master for the receiver to 
bring in his account, if he fails to do so at the return of 
the warrant a peremptory one is obtained ; if the receiver 
still neglects to lodge his account, the Master grants a cer- 
tificate of his default in this respect. Upon this certificate 
being filed, an order is obtained of course that he should 
bring in his account within four days, or stand committed. 
Upon an affidavit of personal service of the order, and the 
Master's certificate that no account has been brought in, 
the order is made absolute upon amotion of course, and the 
receiver will be thereupon committed to prison (Z), or his 
recognizance put in suit. 



(t) See what is said by Lord Eldon 
in Shaw v. Rhodes, 2 Russ. 639. 



(k) Be Burke, I Ball & B. 74 ; 
— V. Jolland, 8 Ves. 72. 
(/; Davis V. Cracraft, 14 Ves. 143. 
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Where the receiver neglects to comply with the order for 
payment into court of the balance in his hands, an order 
will not be made for an immediate committal, but a short 
day must be fixed for the payment, and then, in the 
event of nonpayment, an order for his committal will be 
granted (m). 

So if the account should be brought in, and the receiver 
delays to proceed upon it, the same warrants to proceed 
thereon are taken out and served, and if he still fails to 
attend, the Master will charge him with all sums admitted 
to have been received by him, and disallow all the pay- 
ments for want of vouchers to verify those items (n). 



Section II. 

AS TO THEIR SALARIES AND ALLOWANCES. 

The court may, in consideration of the smallness of the 
matter in dispute, appoint a receiver without any per 
centage (o). 

If a receiver do not pass his accounts regularly, the 
Master has power, as before mentioned (jp), to disallow any 
salary. At the time of passing his first account, it is usual 
for him to charge, at the end of the disbursements, a sum 
equal to five per cent, on the gross yearly receipt as de- 
tailed in the account, by way of salary; but it is to be 
observed, this is the largest sum allowed by the Master as 
salary. Where the rental of the estate is large, and no 
extraordinary trouble in the collection, a much lower rate 
per cent, has been directed, and a stated sum as salary 
sufficient to compensate the receiver for his services has 
been fixed ; this is altogether discretionary with the Master, 
whose judgment is decisive, as indeed it is upon all other 
items of a receiver's account. The Court may, however, 
allow a sum more than equal to five per cent, on the re- 



(m) Mann v. Stennett, Rolls, 8th 
Dec. 1842. 
(n) 3 Dan. Ch. Pr. 460. 



(o) Marr v. Littlewoodf 2 My. k 
Cr. 454. 
(p) Ante, p. 90. 



h2 
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ceipts of a receiver by way of salary, but that is the usual 
scale of allowance. 

The court may also allow a party to pay a sum into court 
without previous payment to the receiver ; as where a re- 
ceiver had been appointed to get in the outstanding estate 
of a testator, it gave leave to a party who was willing to 
pay a sum due to the estate into court in order to save the 
poundage which it would have incurred if it had passed 
through the hands of the receiver. The testator had cer- 
tain life annuities, secured upon estates in Ireland and by 
policies of certain insurance companies, which had been 
lodged in the Master's office. The life having dropped, 
these sums became payable ; and, upon an application by 
petition by the insurance company, the amounts insured 
by the policies were permitted to be paid into court by the 
insurance company (y). 

The allowance to a receiver depends on the degree of 
difficulty or facility experienced in the collection. The 
practice of the Masters as to the allowance is thus stated 
by the Master of the Rolls (Lord Langdale), " Various 
representations having been made at the bar as to the 
principle and the practice adopted in the offices of the 
different Masters in respect of receiver's allowances, I 
thought it right to inquire of the Masters what were the 
principles upon which they acted, and the practice adopted 
on this point in their several offices, I find there is no 
general rule which universally prevails as to the allowance 
to a receiver. When the receipts consist of rents of freehold 
and leasehold estates, five per cent, upon the amount re- 
ceived is most frequently allowed. If there be any special 
difficulty in collecting the rents on account of the sums 
being extremely small, or of the payments being very fre- 
quent, as weekly payments, then the allowance is increased; 
on the other hand, if there should be very great facility in 
receiving the rents, then less than five per cent, is allowed ;" 

(q) Haigh v. GraUon, I Beav.201. 
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and the receiver having been allowed by the Master five 
per cent, upon large sums due to the testator's estate on 
mortgages, &c., the Master was directed to review his re- 
port in this respect with a view of lessening the amount of 
the per centage (r). 

He may be entitled to an allowance beyond his salary 
for extraordinary trouble and expenses («), but there should 
be a previous order authorizing it (0. The receiver is not 
entitled to be reimbursed the expenses of journeys to and 
residence in a foreign country for the purpose of prose- 
cuting proceedings for the recovery of property belonging 
to the estate before the tribunals of that country, unless he 
has the express sanction and authority of the court for such 
journeys and residence (w). The principles and practice 
with respect to the allowance to receivers of extraordinary 
expenses are stated by the Lord Chancellor (Cottenham) in 
the case last cited, he said, " The first question will be, 
what are the ordinary duties of a receiver authorized to sue 
for a particular part of the estate supposed to be outstanding 
when he exercises his own discretion without any other 
specific authority or direction from the court. It has not 
and it cannot be contended that his ordinary duty would 
justify him in incurring the expenses of journeys to and 
of residence in a foreign country whilst prosecuting in that 
country a suit which he had been authorized to commence. 
If there had been any doubt upon this subject, according 
to the general practice of the court, the particular orders in 
this case would have been conclusive, &c. A country soli- 
citor is not in general allowed his costs of attending a suit 
in London although his client may have requested him so 
to do. If indeed success had attended the exertions of the 
receiver, and he could have shown that such success had 
arisen from his presence in Paris, it might have been 
thought inequitable for the parties to take the benefit of 



(r) Day v. Crofts 2 Beav. 488. 
(s) Potts ▼. LeightoHt 15 Yes. 276. 
(0 Re Ormsby, 1 Ba. & B. 189. 



(tt) Malcolm V. O^Cailaghan, 3 My, 
& Cr. 52. 
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such exertions without defraying the expenses which had 
attended them, although no previous authority for incurring 
them had been given. But the present is the case of an 
unauthorized and unprofitable expenditure (a:)." The Master 
having disallowed these expenses, the court refused to open 
them, and confirmed his report. 

A manager of a West India estate is entitled to a com- 
mission on the produce sold or remitted, so long as he is 
resident in the island, and personally acting, but if he be 
absent, he is entitled to be allowed all such sums as he has 
reasonably paid to others to whom he has intrusted the 
management during his absence (y). 

When trustees are appointed receivers it is without emo- 
lument (z). 

When solvent partners have been appointed receivers 
of the partnership effects on the bankruptcy of their co- 
partners, it has been without salary (a). 



(x) Malcolmy,0*Callaghan,^My, 
& Cr. 58. 

(y) Fonett v. Elvset, 2 Mer. 68. 
(») Sykei V. Hastingi, 11 Ve8.363. 



(a) ExparU Stoveld, 1 Gl. & J. 
303 ; Wilson v. Greenwood, \ Swans. 
471,484. 
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CHAPTER IV. 

A8 TO THB MODS OP THB APPOINTMENT OP A RBCBIYBR, AND A8 TO 

HIS DI8CHAROB. 



Sect. I. As to his formal Appointment. 
II. As to the JRecognizance. 

III. As to the Discharge of the Receiver, and vacating 

his JRecognizance, 

IV. After lieceivei'^s Discharge. 



Section I. 

AS TO HIS FORMAL APPOINTMENT. 

The order for the receiver having been pronounced by the 
court, a few observations as to the mode of completing the 
appointment in the Master's office will now be given. The 
order directs '^ that the Master do appoint a proper person 
to be receiver of the rents and profits of the real estate, and 
also of the personal estate {as the case may be) outstanding, 
of the said testator; and he is to allow him a reasonable 
salary (a) for his care and pains therein, such person so to 
be appointed first giving security y to be approved of by the 
^aid Master, and to be taken before a Master Extraordinary 
in the country, if there shall be occasion, duly and annually 
to account for and pay what he shall so receive, as this 
court hereby directs, or shall hereafter direct, &c." 

It may be here observed that the Master is to appoint, 
not to approve, as in the case of a guardian (i), mainte- 
nance, &c. 



(a) See the preceding chapter as to 
salary, &c. 



(b) Bower sbank v. ColasieaUf 3 Ves. 
165 ; Creuse v. Bishop of London, 2 
Dick. 687. 
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The right to propose a person as receiver belongs in the 
first instance to the parties interested in the suit(c); and 
as the court requires the receiver to enter into a recogni- 
zance with two sureties duly to account for what he shall 
receive, the usual course is to carry in before the Master a 
proposal of some person for the oflSce and of the two 
sureties. This state of facts and proposal is prepared by 
the party who has obtained the order of reference ; but in 
case of his delaying to proceed, the order may be prose- 
cuted by any party in the cause having an interest. It sets 
out the particulars of the property over which the receiver 
is to have authority, the yearly rental, if the property con- 
sists of lands, houses or other premises, and concludes by 
proposing a particular person to be appointed, with his 
description, and the names and additions of the persons 
willing to enter into the necessary recognizances on his be- 
half (rf). An aflSdavit will also be necessary, containing a 
schedule thereto, setting out the particulars and yearly rents 
or produce of the estate. 

The usual warrants " on leaving" the state of facts and 
proposal and "to proceed" having been obtained in the 
usual way, the Master proceeds to the appointment in the 
presence of all parties interested ; and if the party proposed 
is objectionable, any other person may be nominated by 
any interested party by a counterstatement and proposal, 
and the Master decides between them. As before stated, 
he is materially influenced by the wishes of the majority in 
interest. The report, where a contest for the appointment 
of a receiver takes place, is limited to the fact of approval 
of the party by the Master, without setting forth any of the 
reasons which may have induced him to make the appoint- 
ment ; for as the Lord Chancellor (Eldon) said in Garland 
V. Garland {e), " questions are not to be brought before the 
court in this way merely to try which way the stick will 



(c) Attorney- General v. Pay, 2 
Madd. 246. 

(ji) For forms of the state of facts 
and proposal, and the necessary affi- 



davit in support, see Appendix, Nos. 
15 and 16. 

(e) Garland v. Garland^ 2 Yes. 
137. 



APPOINTMENT AND DISCHARGE OF A RECEIVER. 105 

fall^ and for the chance that another judge may be of ano- 
ther way of thinking." 

The report is final, unless substantial objection be shown 
to the party appointed. In Tharpe v. Tharpe (/), which 
was an exception to a Master's report appointing a receiver, 
the ground of the exception was that the Master ought to 
have appointed a testator's son, to whom the mansion- 
house was left, with many marks of favour in the will, and 
was said to have been intended to be the representative of 
a fiimily during a long minority, with liberty of sporting 
and paying no rent. The Lord Chancellor (Erskine) said, 
*' All courts place a degree of. discretion in oflScers ap- 
pointed for the management of concerns full of detail and 
complicated circumstances; and those who impeach the 
judgment of those officers upon such points must show a 
reason for the exception. Lord Alvanley therefore, in 
JBowershank v. Colasseau{g)y states truly that the judgment 
of the Master is to be disturbed only upon special grounds, 
a strong case to show that the person appointed ought not 
to be receiver, and the court will not enter into compa- 
risons. . . . He (the person approved by the Master) 
was recommended to the Master by the trustee, in whom 
the testator reposed this peculiar trust, not selected by the 
Master at his own discretion, or pointed out to him by 
accident ;" — and he confirmed the report (A). Nor will the 
court enter into small discussions as to who shall be the 
receiver, and have the allowance (i). 

" Considerable attention (said Lord Eldon, Chancellor) 
is to be given to the recommendation of a testator, and the 
respect due to a family of rank, in the appointment of a 
receiver, upon grounds of policy as connected with the 
welfare of the public, and the circumstances of the person 
proposed. His residence and profession, or rank and sta- 
tion in life are to be regarded. There is a great difference 



(/) Tharpe v. Tharpe, 12 Ves. 317. 
(g) Bowersbank v. Colatseau, 3 Ves. 
164. 



{h) And see Thomas v. Dawkiut 1 | Bro C. C. 252. 



Ves. 452 ; S. C. 3 Bro. C.C. 608 ; Wil- 
kins V. WUliamSf 3 Ves. 588. 

(i) Creme v. Bishop of London, 2 



•^ 
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•.««M iV A{»pointinent of an auditor and receiver (A)." 

s.%A»f <atod, if the estate be in mortgage, the prefer- 

^ •>sc«AKIy given (and as it appears with the sanction 

.K NV«rt> to the proposal of the mortgagee ; for it is 

^ ,^ X* an indulgence in the mortgagee to suffer the 

^.^:% .»«' the estate to appoint a receiver (0, although the 

^^»N)«non of the Master is not to be determined by the 

^HV^^tion of any particular person (m). Indeed, if there 

^ t gt^rti»rence in the fitness of the parties proposed, it seems 

^ >v' the duty of the Master to fix on the fittest person, 

^tiAvHit regard to who may propose him (n). In the case 

^^ oitcd, which was heard before Chief Baron Alexander, 

^ Master Courtney, sitting for Sir Thomas Plumer, Master 

^' (he Rolls, a manager of an infant's share in an estate at 

IVnierara was appointed on the nomination of the de- 

l^idants, the other owners, and exceptions to the report, 

^m the ground that the application had been made on the 

AToposal of the defendants, was overruled. 



Section II. 



AS TO THE RECOGNIZANCE. 



The court requires a receiver to enter into a recognizance 
jointly with two sureties (o) in double the amount of the 
yearly value of the estate to be collected. There are parti- 
cular cases, and upon the consent of competent parties, 
where the court will allow a receiver to enter into the proper 
recognizance without sureties (p) ; and by consent (9) ; or 
where a testator has directed a particular person to be re- 



(fc) Wynnt v. Lord Newbarough, 15 
Vc9. 283. 

(0 Wilkint V. Williams, 3 Yes. 588. 

(m) Bowenbank v. Colatseau, 3 Ves. 
164, 166; TAarj)« v. Tharpe, 12 Ves. 

317. 

(n) Leipinaue ▼. Bell, 2 Ja. & W. 

436. 

(o) In a case where the receiver 
could not obtain two perwni to swear 



to the necessary aflfidavit of qualifica- 
tion in contiequence of the amount, 
the Master allowed him to have four 
sureties; MS. 

(p) Gardner v. Blane, 1 Hare, 
381 ; Ridout v. Earl Plymouth, 1 
Dick. 68. 

(a) CountBU of Carlisle v. Lord 
Berkelty, Amb. 599. 
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ceiver, as where the testator had directed " that A. be 
appointed receiver of his real and personal estate," and 
died seised of no real estate, except an estate in the West 
Indies, having by his will directed a sum of money to be 
invested in the purchase of lands in England. A. was 
appointed manager of the West India estate, upon entering 
into a personal recognizance to account for the produce (r). 
Where a Master had accepted an assignment of a mortgage 
security belonging to the receiver instead of a recognizance, 
it was held to be highly improper, and ought not to have 
been done (5). But securities belonging to a lunatic's estate 
were ordered to be deposited in the Master's oflSce, for the 
purpose of reducing the amount of the committee's security, 
with a direction that the securities (a bond and promissory 
note), which were payable, should be immediately called 

m(0. 

Parties in a cause may be sureties for the receiver ; but 
the solicitor for a party having the carriage or conduct of 
the cause is exceptionable ; and in a case in Ireland, where 
the solicitor for the plaintiff in the cause had become one 
of the sureties for the receiver, it was held to be a sufficient 
ground to have the surety changed (m). An uncertificated 
bankrupt is ineligible, and a person lately discharged as an 
insolvent cannot be a surety. Infants, lunatics, married 
women, and such persons as are by law disabled from en- 
tering into a contract are of course ineligible. If any doubt 
as to the sufficiency or insolvency of any of the parties 
proposed as sureties for a receiver should arise, the mode 
of bringing the subject to the Master's attention is by a 
short state of facts and affidavits in support of the grounds 
of exception to the party proposed ; and if a contest arises, 
the Master decides upon the preponderance of testimony 
in favour of the party proposed, or otherwise {x). 

The Master, or the Master Extraordinary, if in the 

(r) Hibbert v. f/t6b«rt,d Mer.681. I («) Ryder v. Diekton, Exch. Hil. 
(«) Mead v. Lord Orrery , 3 Atk. T. 1836. 

237. ! (x) For a case of this kind, see 
(t) In re Eagle, 2 Phill. 201. Donovan v. Donovan, 1 Hog. 150. 
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country, before whom the recognizance is to be taken, 
should inquire into the sufficiency of the sureties proposed, 
and if he is not fully satisfied as to the qualification on the 
oath and examination of the parties, he ought not to allow 
such sureties to enter into the recognizance ; and it is con- 
ceived that, in case any party should consider himself ag- 
grieved by the alleged insuflSciency of the surety, he may 
apply to the court to have the recognizance vacated, and 
that the receiver should procure new and sufficient sureties, 
and probably at the costs of the receiver.. 

In case of a surety of a receiver becoming bankrupt or 
insolvent, or die without leaving real or freehold estate 
subject to the recognizance, it is said the receiver is bound 
to procure a new or additional surety; and for this purpose, 
that he should apply for an order that he may be at liberty 
to enter into a new recognizance, and for a reference to the 
Master to approve of such new surety. 

As a general rule, the sureties of a receiver are equally 
liable to pay the receiver's balances to be found due against 
him, as well as all interest upon such balances, where 
(having omitted to pass his accounts regularly) interest is 
charged against him, unless under special circumstances; 
as where the receiver having become bankrupt, and the 
parties who were, or claimed to be, interested in the funds 
come to the hands of the receiver, delayed obtaining the 
Master's report upon his accounts; in such a case tlie 
sureties have been declared not liable to be charged such 
interest on the balance, although the receiver himself, if 
able, would have been compelled to pay it (y). 

The Master's clerk makes out the recognizance (2:), in 
which the receiver and his sureties must be bound, and an 
affidavit of sufficiency (a), to be sworn by the sureties; and 
he prepares the draft of a report (i) of the Master having 
approved of the person proposed to be the receiver, and of 



(y) Dawion v. Raynes, 2 Russ. 466. 
(x) For the form, see Appendix, 
No. 17. 



(a) Appendix, No. 18. 
(6) Appendix, No. 19. 
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his having allowed and settled the recognizance to be en- 
tered into ; the usual warrants on preparing and to settle 
and sign are then obtained and duly served. This re- 
cognizance must be filed at the proper office within six 
months (c); but leave will be given to enrol it nunc pro 
tunc {d)y though not, as it should seem, to the prejudice of 
intervening incumbrancers (e). 

Where the receiver and his sureties reside in London or 
its vicinity, they attend personally at the Master's office, 
and sign the recognizance, and the sureties swear to the 
affidavit of sufficiency ; but where they reside in the coun- 
try, the recognizance and affidavit are taken before a Master 
Extraordinary in Chancery, and returned to the Master's 
office. The recognizance when complete is taken by the 
Master's clerk to be enrolled at the Chancery Enrolment 
office, for which a receipt is taken by him. 

The Master then prepares a second report, appointing 
the receiver, upon the acknowledgment and enrolment of 
the recognizance being completed (/;. These reports should 
of course be duly filed. No further order is necessary, as 
they do not need confirmation {g). 

If necessary, the report may however be brought before 
the court by petition (A) ; and on a proper case made, the 
court will direct the Master to review his report, and if he 
should have rejected any particular person proposed as a 
receiver, or preferred one of several who were proposed, 
will require him to state his reasons for such rejection or 
preference (i), but not on a mere allegation that one person 
is more proper than another (A). 



(c) BothomUy v. Fairfax, 1 P. 
Wms. 340. 

(d) Vaughan v. Vaughan, Dick. 90 ; 
Blois V. Betts, ib. 336. 

(e) Father gill v. Kendrick, 2 Vera. 
234 ; BothomUy v. Fairfax, I P. Wms. 
340; S. C. 2 Vera. 760; Blois v. 
Betttj Dick. 336. 

(/ ) See Appendix, No. 20. 



(g) Thomas v. DawkinSf 3 Bro. C. 
C. 608. 

(h) Hughes v. Williams, 6 Ves. 469 ; 
Wynne v. Lord Newborough, 16 Ves. 
283; Attorney -General v. Day, 2 
Madd. 246. 

(t) Attorney 'General v. -Day, 2 
Madd. 263 ; Creuze v. Bishop of 
Londm, 2 Bro. C. C. 262* 

(k) Anon. 3 Ves. 616. 
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Section III. 

AS TO THE DISCHARGE OF THE RECEIVER, AND VACATING 

HIS RECOGNIZANCES. 

When the object for which a receiver was appointed is 
satisfied, the receiver is discharged by an order of court on 
petition, and in no case by any other mode, not even by 
an order on further directions (/ ). The recognizance of him- 
self and sureties is also ordered to be vacated ; this is done 
by taking the order of dismissal, passed and entered, to the 
Chancery Enrolment oflSce, where an entry as to its being 
vacated is made. 

A receiver will not be discharged merely on the applica- 
tion of the party at whose instance he was appointed (m). 

Where estates have been decreed to be sold, the receiver 
will be continued until the conveyances are executed under 
the decree, in order that he may collect the arrears of 
rent (n). In this case the party refused to execute a con- 
veyance, as there were arrears of rent due, and he would 
thereby extinguish his remedy ; but the court directed tlie 
receiver to be continued in regard to those rents down to 
the day of executing the conveyance, and before the pur- 
chaser should be let into possession, and directed the te- 
nants to be compelled to pay their arrears in the name of 
the receiver, to be paid according to the course of the court. 

A receiver will be discharged on satisfaction of the claim 
of the party at whose instance he was appointed ; thus 
where estates were conveyed to secure an annuity, and a 
receiver of those estates was appointed at the instance of 
the annuitant, upon acceptance of the price of the annuity 
with interest thereon, deducting part-payments, the receiver 
was discharged (o) ; and he will be discharged, although 
other incumbrancers, parties defendants, oppose the dis- 



(l) Gilbert v. WhitmarsK Feb. 
1818, before Leach, V.C., cited 2 
Madd. Chan. 240. 
(m) Bainbriggew. Blair, 3 Beav. 421 . 



(n) Quin v. Holland, Ridg. 295. 
(o) Davii v. Duke of Marlborough, 
2 Swan. 108. 
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charge ; " for it would be most extraordinary^ as observed 
by Lord Eldon, C, if because a receiver has been appointed 
on behalf of a plaintiff, any defendant is entitled to have a 
receiver on his behalf/' although in a case in Ireland before 
Lord Redesdale, C. (p), where a bill was filed by a creditor 
on behalf of himself and other creditors, and a receiver 
had been appointed, the court would not discharge the re- 
ceiver upon the consent of the plaintiff, against the consent 
of an incumbrancer who was a party defendant ; and on an 
allegation that suclr incumbrance was satisfied, a reference 
to the Master as to that fact was directed. It seemed also 
to be considered in that case, that if an incumbrancer were 
not a party to nor had proceeded in the suit, but was ob- 
liged to file a new bill, yet the court would not discharge 
the receiver, but would direct that such bill should be taken 
as filed at the same time with the former (q). So in Mur- 
rough v. French (r) it was held " that if there are prior 
creditors, parties in a cause, having claims on the estate, 
and the court, by appointing a receiver, interferes with their 
rights, though the plaintiff may dismiss his bill, yet the 
court will protect the rights of such creditors parties in the 
cause by continuing the receiver, putting the parties so pro- 
tected under terms to file a bill forthwith." 

A receiver appointed before decree is superseded by the 
decree, unless expressly continued (s). 

A receiver will not be discharged at his own request, 
unless on the terms of his paying the costs of the appoint- 
ment of another receiver and consequent thereon. 

Where there is no longer any necessity for a receiver, or 
he is desirous of being discharged, and shows reasonable 
ground for his being so, he must make up his accounts 
before the Master, and upon certificate of the Master that 
he has accounted, and proof of his balance having been 



( p) Davis V. Duke of Marlborough, 
2 Swan. 168. 

(q) Largan v. Bowen, 1 Scho. & 
Lef. 296. 



(r) Murrough v. French, 2 Moll. 
498. 

(s) Gibson v. Ld. Montford, Seaton 
on Decrees, 331 ; Reg. Book, A. 1749, 
fol. 583. 
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paid, his recognizance will be ordered to be vacated (0; 
and a receiver will be allowed his costs of such application 
if the court should deem the reasons given suflSicient (m). 
The reasons given in the case cited, as appeared by the affi- 
davits of the receiver and his medical attendant, were that 
he had consented to be appointed receiver early in the year 
1820, at the urgent request of two of the defendants, and 
had acted in that capacity since that time (two years and 
upwards); that late in the same year his eyesight became 
affected, and he had entirely lost the ose of one eye, and 
was unable to read or write ; that he was subject to giddi- 
ness in the head, which impaired his memory, and that such 
affection was increased by the anxiety arising from his situ- 
ation as receiver. 

Where, by an act subsequent to the appointment, a re- 
ceiver acquires such a right or character as would have 
originally disqualified him from being a receiver, as where 
by death or otherwise he becomes a party to the cause, or 
obtains an interest in the subject-matter of it, the court will 
remove him at the expense of the estate. 

In the case of an infant it is not right to vacate the re- 
cognizance of a receiver, appointed on his behalf, on his 
coming of age, and the receiver passing his accounts, for 
defalcations are sometimes found after a great length of 
time ; and if it be proved twenty years after that a receiver 
has not accounted for what he has actually received, the 
money might be recovered under the recognizance if it had 
not been vacated. Lord Kenyon, C, held, and Lord Eldon, 
C, approved of the rule, that a receiver should never have 
his recognizance discharged until one year after the infant 
had attained his age of twenty-one (x), 

A receiver appointed for the benefit of two infants tenants 
in common will not be discharged on one of them coming of 
age(y). Lord Langdale, M. R., in delivering his judgment, 



(*) Smith V. Vaughan, Ridg. 251 ; 
Wyatt*s Prac. Reg. 356. 
{u) Richardson v. Ward, 6 Madd. 



266. 

(x) Anon, cited 2 Madd. Chan. 240. 
(y) Smith v. Lyster, 4 Beav. 227. 
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said '' There is an estate belonging to four tenants in com- 
mon, two of them being infants ; a receiver was with the 
consent of the defendants appointed for the protection of 
the infants, with directions to pay over to the adults their 
share. One of the infants has attained twenty-one, and 
she, so far from repudiating the suit or alleging that it is 
improper, states the contrary, and adopts all the proceed- 
ings. The object then being to protect the property during 
the* infancy of both, one attains twenty-one and desires to 
be dismissed from'flie suit and to be let into possession. 
The object for which the suit was instituted, and the receiver 
appointed, has not yet been fully accomplished ;" and the 
order for the discharge of the receiver was refused. 

A receiver, appointed in consequence of the misconduct 
and incapacity of trustees under a will, was discharged 
upon the appointment of new trustees by the court {z). 
There were peculiar considerations entertained by some of 
the parties to the suit as to whether it were more for their 
advantage that the security given by the receiver might be 
made available in case of loss, whereas the new trustees 
were not required to enter into any such recognizance, 
and the Master of the Rolls, referring to these considera- 
tions, made a special order. He said, ^^ This is not a 
case in which it is proposed to deprive one party of the 
protection he has by means of the receiver; but what 
is asked is, that the trustees should occupy the place of 
the receiver, and receive the rents and profits and apply 
them in the same way as the receiver has been directed to 
apply them. The only way in which the parties can be 
prejudiced is this, that whereas the receiver had given 
security for the due performance of his duty, the trustees 
would perform it in the execution of their trust, and with- 
out giving such security. It is said that these trustees 
have been appointed in the absence of the persons who 
now oppose this application ; the answer is, that the latter 
were parties to the cause, and were served with all the 

(s) Baitibrigge v. Blair, 3 fieav. 421. 
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proceedings; the rejoinder is, "we had no occasion to 
look at the character or responsibility of the new trustees 
because there was a receiver in whom we rely." What 
I have to consider is, that one party ought to have proper 
protection, and the other ought not to be unnecessarily 
charged with the costs of a receiver : and I think I ought 
not to continue the receiver, if I am satisfied that he may 
be discharged without injury to the legatees. The question 
then comes to this, whether there is sufficient reliance to 
be placed in the trustees. It would be quite a different 
case if the receiver were discharged and the owner thereby 
put in possession ; that is not the proposal here ; it is pro- 
posed by means of the trustees to do without expense that 
which is done by the receiver at the expense of the owner 
of the estate, and the only question is whether it can be 
properly and satisfactorily done. If any objections were 
shown to the trustees, I would not grant the application. 
In the absence of any personal objections to the trustees, 
and on the understanding that they will perform this duty 
gratuitously, I am disposed to discharge the receiver." 

His lordship discharged the receiver, the trustees under- 
taking, without entering into recognizances, to receive the 
income and to pass their accounts half-yearly before the 
Master in the same way as the receiver. 

The court will not allow a receiver's recognizance to be 
put in suit on a report showing merely that something is 
due from the receiver. The precipe amount of what is due 
must be stated (a). The certificate of the r^strars giv«i 
to the Vice-Chancellor in the case last cited states, " that 
with regard to the question whether it has been the 
practice of the court to order a receiver's recognizance to 
be put in suit where it does not appear from the Master's 
report that a definite sum is due, the registrars know of no 
case, nor can they find one, in which the recognizance has 
been put in suit against the sureties, in default of the 
receiver paying what may be due from him without the 

(a) Ludgate v. Channell, 15 Sim. 479. 
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amount being first ascertained, except where the receiver 
has absconded ; and they conceive that a breach of the 
recognizance by nonpajrment of a balance reported due 
from a receiver ought to be shown as a ground for grant- 
ing an appUcation for liberty to put the recognizance in 
suit, which opinion also prevails in the Petty Bag 
Office (6), where these proceedings are instituted, as no 
case is found to the contrary, and such is also the practice 
in lunacy. 

As to the liabilities of sureties. Lord Hardwicke's obser- 
vations in Griffith v. Grriffth(c) may be here usefully 
inserted. He said, " If people voluntarily make them- 
selves bail or sureties for another, they know the terms, 
and will be held very hard to their recognizances and not 
discharged at their request to have new sureties appointed, 
for then there would be no end of it. No regard is due 
to their application, unless for the benefit of the parties 
in the cause or something of that kind." 

As before stated, the sureties of a receiver are equally 
liable to pay the amount of the balances found due against 
him as the receiver himself; and if he is a defaulter, the 
sureties may be compelled, by an action on the recogni- 
zance, to make good any deficiency. In a case where the 
receiver had neglected to pass his accounts, and subset 
quently absconded with a considerable sum of money, and 
indebted to the estate, the Master of the Rolls directed the 
recognizance to be estreated, and an action had been com- 
menced against the sureties. On the application of one of 
the sureties for an order that it should be referred to the 
Master to see what was due firom the receiver, and that he 
(the surety) might be allowed to pay into the Bank to the 
credit of the cause such sum as should be reported due by 
instalments, at three, six and nine months, so as that such 
sum did not exceed the amount of his recognizance, and 



(6) See 11 Vict. c. 94, being •' An 
Act to regulate certain oiBces in the 
petty bag in the High Court of 
Chancery, the practice of the com- 



mon law side of that court, and the 
Enrolment OiBce of the said court." 

(c) Griffilh V. Griffith, 2 Yes. sen. 
401. 
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that the proceedings at law miglit be ordered to be stayed, 
the Viee-ChanoeOor (Sir T. Phmier) made such an order, 
the surety paying the cost of the motkm, and of all the 
sobsequeat proceedings in conseqoenee of it (<f ). 



Sbctiok IV. 

AFTES THE RSCEITEB's DI8CHAS6E. 

A receiTcr who had been discharged did not pay in his 
balance on the dav fixed bv the Masto* : It was ordered 
that he should pay in the same, and aho the anunaU allowed 
for his salary with interest {e). 

In a case where proceedings had been commenced on 
the conmion law side of the ooort against the surety of a 
receiTa-, to compel the payment of the balance ordered to 
he paid to thepUnntiffy tihe surety had paid the amount to 
the solicitor prosecuting the proceedings, and then applied 
to hare his recognizance Tacated. A petition was served 
on the plaintifi*, who did not appear ^ but the payment was 
proved by affidavit. The court refused to make an order 
to vacate the recognizance in the first instance, but directed 
the plaintiff to be served with a notice that the order would 
be made on a given day, unless the plaintiff showed cause 
to the contrary. The plaintiff not then appearing, the 
order was made (/). 

In Gtarden v. Badcoch{g\ where in 1812 executors of a 
receiver applied to pass his accounts and pay in the 
balance, and an order to that efiect had been made but 
was not complied with, on a subsequent application 
against them in 1841, they were ordered to pay in the 
balance without interest, and it was held that they could 



(<£) Walker T. WUd, 1 Madd. 528. 

(e) Harrimm ▼. BoyUU, 6 Sim. 
^U; tee PotU v. Lri^um, 15 Yes. 
273 ; mod ibe Gen. Order, 23 April, 



1796. cafe, p. 90, and Appendix, 
No II. 

(/ ) Mmm Y.Stemmett, 8 Beav. 189. 

(g) Gnrden v. Badeoek, 6 Bear. 
157. 
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not set up as an excuse the want of assets of their testator, 
the Master of the Rolls (Lord Langdale) saying, "The 
executors having three years after their testator's death, 
and with perfect knowledge of the state of his assets, and 
the circumstances of the case, presented their petition for 
passing the accounts and payment of the balance, could 
not now be heard to say that they had no assets." 

The court has no jurisdiction to order the personal repre- 
sentative of a receiver to account for the receiver's receipts 
without a bill being filed (A). 

{h) LudgaU V. ChanneU, 15 Sim. 479. 
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CONSIGNEES AND MANAGERS. 

Thb cases in which receivers who are designated as " con- 
signees " have been appointed -are principally those where 
the estates and properties have been either in the East or 
West Indies. 

They have been before referred to under their respective 
heads (a). 

Those cases in which receivers have been appointed who 
are designated as " managers " are those relating to part- 
nerships, or to the winding up of a trade. There are a few 
which relate to mines and collieries. 

The powers of such consignees and managers are neces- 
sarily more extensive in their character than receivers of 
the rents and profits of land or houses. 

The form of proceeding, when the order has been 
obtained from the court, to complete the formal appoint- 
ment of a consignee or manager, is similar to that to carry 
into effect an order for a receiver, and the same obser- 
vations and instructions necessarily apply. The case of 
Morris v. JElme, in which the principles and practice as 
to the duties of a manager of an estate in the West Indies 
were clearly pointed out by Lord Thurlow, has already 
been fully stated, as well as those cases which refer to 
estates and properties and the modes of management of 
them in the £!ast Indies (b). If a manager is resident in 

(a) See the arrangement of the ! hinson, Seton*s Decrees, 327 ; Fomtt 

several classes of cases, anUp p. 10. ! v. Eltoetf 2 Mer. 68 ; Hibbert v. Ht6- 

(6) See anU, p. 80. 81. The | bert, 3 Mer. 681 ; v. Lindsay, 

principal cases as to the Eagt and 15 Ves. 91 ; Cockburn v. Raphael, 

West Indies are Morris v. Elme, 1 2 Si. & St. 453; Keys v. Keys, 1 

Ves. jun. 139 ; Fnrbes v. Hammond, Beav. 425. 
1 Ja. & W. 88 ; Rutherford v. Wil- 



CONSIGNEES AND MANAGERS. 



119 



the island or colony, he will be entitled to commission^ if 
he is personally acting in the absence of the owner ; and 
although when the manager may be absent he will not be 
allowed such commission, yet he is entitled to be allowed 
all such sums as he has reasonably paid to others to whom 
he may have intrusted the management (c). 

The cases relating to partnerships have also been fully 
referred to(rf). 

As to mining concerns and collieries. A manager will 
not be appointed at the instance of a plaintiff not having 
the legal interest, who, after standing by and suffering 
parties to incur great expense and risk, then comes for- 
ward when the concern turns out profitable and claims 
an equitable interest in them(e). In mining cases a species 
of trade is implied in which the relationship of partners may 
arise, and a contract will be implied that the mines or col- 
lieries are to be carried on and worked in a practicable and 
feasible way ; and therefore where there were part owners 
of a mine, and they could not agree to appoint a manager ^ 
the court undertook to manage it for them by the appoint- 
ment of a manager and receiver (/). 

As to joint stock companies. A manager will also be 
appointed to carry on and wind up such companies for the 
benefit of the parties interested. 

The provisions of the recent acts for the winding up of 
joint stock companies, and particularly the last one, 11 



(c) Forrest v. Elwes, 2 Mer. 68. 

(d) Ante, p. 36 and seq. The cases 
ziei'^Feaiherstonehaugh v. Fenwieke, 
17 Yes. 298; Crawihay v. Maule, 

I Sw. 495; LiUUwood v. Caldwell, 

I I Price. 97 ; Peacock v. Peacock, 
16 Yes. 49; Harding v. Glover 18 
Ves. 281 ; Smith v. J eyes, 4 Beav. 
503 ; Goodman v. Whiteomb, 1 Ja. & 
W. 589 ; Chapman v. Beach, 1 Ja. & 
•W. 594 ; Oliver v. Hamilton, 2 Anst. 

^453; Crawshay v. Rollins, 15 Ves. 
226 ; Norway v. Roire, 19 Yes. 143 ; 
Haley. Hale, 4 Bear. 369 ; Candler 



V. Candler, Jac. 225; Madgwick v. 
Wimble, 6 Beav. 495; Kershaw v. 
Matthews, 2 Buss. 62; Wilson v. 
Greenwood, 1 Sw. 471 ; Bailey v. 
Ford, 13 Sim. 495. 

(«) Norway v. Rowe, 19 Ves. 143. 

(/) See ante, p. 39 and seq. The 
cases as to mines and collienes are 
Norway V, Rowe, 19 Ves. 159; Jef' 
freys v. Smith, 1 Ja. & W. 298; 
Rmoe V. Wood, 2 J. & W. 553 ; 
Storey v. Lord Windsor, 2 Atk. 630; 
Crawshay v. Maule, 1 Swans. 495. 
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Vict. c. 45, " to facilitate the dissolution and winding up 
of joint stock companies and other partnerships/' are most 
important as conferring on the Court of Chancery the 
power to refer the matter to a Master to approve of and 
appoint an official manager for the purpose of winding up 
such concerns and partnerships; but few cases, if any, 
have, however, as yet arisen on the duties or powers of 
such official managers ; and it is conjectured that so far as 
these acts of parliament are silent upon the particular duties 
and liabilities of such an official manager, the general rules 
and principles regulating the appointment, duties and office 
of a receiver or manager, and which have been already 
dilated upon, must equally apply to those of an official 
manager appointed under the provisions of the last men- 
tioned act of parliament. 

So as to a private trade, a manager to carry on and 
wind it up for the benefit of parties may be appointed. 

Where a receiver is appointed to manage a partnership 
concern, he must of course be guided by the terms of the 
order or decree appointing him, keeping in mind the 
general rule, that as his authority flows from the court, he 
should in all cases act imder a separate order where neces- 
sary, and to be obtained according to the circumstances. 

A recent case before the Vice-Chancellor of England is 
important as showing that even without the aid of the 
legislature the court has sufficient jurisdiction, if it shall be 
minded to put it in operation, to compel a receiver and 
manager, who had been appointed by a testator to carry on 
his trade or business after his death for the benefit of the 
parties taking interests under his will, and which appoint- 
ment had been confirmed by a decree of the court, to com- 
pel the winding up of such trade, by directing all the 
accounts of it to be taken as against such manager, and 
of the debts and liabilities of such trade or business, and of 
the profits or losses made or sustained during the manage- 
ment and conduct of the trade and business. A short 
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abstract of the facts of this case (^g)y together with the 
order pronounced on the hearing of the petition, in which 
form the case came before the court, will be found in the 
Appendix. 

(g) Jopling V. Dowson, before the I January, 1849. See Appendix No. 
Vice Chancellor of England, 23rd of | 21. 
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WOODY ATT V. GRE8LEY, 
8 8%fn, 180, antBf p. 6. 



July and August, 1836. 



Tni& facts of this case were as follows, — 

On the treaty for the marriage of 8ir Nigel and Lady Gresley 
it was agreed that estates in Worcestershire and Herefordshire, 
the property of the lady, and 2609/. Old South Sea annuities, 
to which she was entitled under her grandfather's will in rever- 
sion expectant on the death of the survivor of her mother and 
eunt, should be settled for her separate use for life, and afler 
her death for the benefit of the younger children of the mar- 
riage, and that Sir Nigel should grant out of his estates in 
Staffordshire a rent-charge of 800/. a year to Lady Gresley for 
life in case she should survive him. In pursuance of this 
agreement, by indentures of the 13th and 14th of June, 1796, 
Lady Gresley's estates were veste<l in trustees in trust for her 
separate use for life, and after her decease in trust for Sir 
Nigel for life, and after the decease of the survivor of them 
in trust for the younger children of the marriage, and the 
2609/. South Sea annuities, which were then standing in the 
name of the Accountant-General of the Court of Chancery in 
tmist in a cause Ross v. BerroWf were assigned to the same 
trustees in trust for the separate use of Lady Gresley for life, 
and after her death in trust for the younger children of the 
marriage ; and by indentures of even date, to which the trustees 
of the former deeds were parties and which recited those deeds. 
Sir Nigel granted a rent-charge of 800/. a year out of his 
estates in Staffordshire to Lady Gresley for life in case she 
survived him. 

In March, 1808, Sir Nigel died, leaving the defendant. Sir 
Roger Gresley, his son, and a daughter (who afterwards mar* 
ried the defendant Edward Woodyatt) him surviving. In 
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1813 Lady Oresley, whose mother and aunt were then dead, 
but which was unknown to the trustees of the first mentioned 
settlement, presented a petition in the cause of Moss t. JBerrow, 
setting forth her title to the 2609/. South Sea annuities under 
her grandfather's will, but suppressing the settlement on her 
marriage, and obtained an order that the stock should be 
transferred to her, and shortly afterwards she sold out the 
stock and applied the proceeds to her own use. The fraud 
thus committed by Lady Gresley remained undiscovered until 
the time after-mentioned. 

By the settlement on the marriage of Mr. and Mrs. Wood- 
yatt, dated in February, 1822, Mrs. Woodyatt assigned the 
26091, South Sea annuities, subject to Lady Oresley's life 
interest therein, to the plaintiffs Thomas Woodyatt and Donald 
Cameron in trust for Mr. and Mrs. Woodyatt for their lives, 
and after the death of the survivor of them in trust for their 
children. On the 26th of June, 1830, Lady Oresley assigned 
her life interest in the Worcestershire and Herefordshire estates 
and the rent charge of 800/. a year to Sir Roger Oresley, as 
a security for 5000/., which he had paid to her or on her 
account. In September of tlie same year Sir Roger informed 
Mrs. Woodyatt that he had recently discovered that the stock 
had been sold out by his mother. 

The bill, which was filed by the children of Mr. and Mrs. 
Woodyatt and by the trustees of their settlement, alleged that 
the plaintiffs were entitled to have the rents of the estates in 
Worcestershire and Herefordshire, and the rent-charge of 800/. 
a year, applied during Lady Oresley's life to replace the 2609/. 
South Sea stock ; that the assignment to Sir Roger of the rents 
of the Worcestershire and Herefordshire estates was an assign- 
ment of a merely equitable interest, and that consequently the 
same was posterior in equity to the equitable right of the plain- 
tiffs to have those rents applied for replacing the stock ; that Sir 
Roger, prior to the execution of the assignment, or before he 
advanced the 5000/., had notice that his mother had obtained 
the stock in violation of the contract on her marriage and of 
the trusts of the settlement, and therefore the plaintiffs were 
entitled to have the rent-charge as well as the rents of the 
Worcestershire and Herefordshire estates applied in replacing 
the stock. 
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The bill prayed that it might be declared, that the obtaining 
of the 2609/. stock by Lady Oresley was a fraud on her mar- 
riage contract and on the settlements of June 1796 ; and that 
upon obtaining the same she was not entitled to receive the 
rents of the estates comprised in the first-mentioned settlement, 
or to receive the rent-charge of 800/. limited to her by the 
second-mentioned settlement ; but that those rents and the rent- 
charge became immediately applicable to replace the stock or 
to pay the proceeds of the sale of it (as might be most advan- 
tageous to the infant plaintiffs) ; and that it might be also de- 
clared that the assignment of the 26th of June, 1890, was to 
be postponed to the right of the plaintiffs to have the rent- 
charge and the rents of the Worcestershire and Herefordshire 
estates applied for the purpose aforesaid ; and that an account 
might be taken of the rents of those estates, and of the rent- 
charge which had been received by Lady and Sir Roger 
Gresley since the former obtained the stock; and that they 
might be decreed to apply what should be found due from them 
in purchasing and transferring 2609/. South Sea annuities into 
the names of the trustees upon the trusts of the first-mentioned 
settlement, or in pa3rment to them of the amount of the proceeds 
of the sale of the stock, as might be most advantageous to the 
infant plaintiffs, and that the proceeds might be laid out in the 
purchase of 2609/. South Sea annuities in the names of the 
trustees upon the trusts of the same settlement ; and that the 
rents of the Worcestershire and Herefordshire estates, and the 
rent-charge then due or thereafter to become due, might be 
applied in such purchase and transfer, or in the payment of the 
proceeds of the sale of the stock ; and that Lady and Sir Roger 
Gresley might be restrained from distraining for or taking pro- 
ceedings at law to recover those rents or the rent-charge and 
from receiving the same, and that a receiver might be appointed 
thereof. 

The plaintiffs now moved before answer for an injunction and 
receiver as prayed by the bill. 

The motion was supported by affidavits verifying certain 
letters written by Sir Roger Gresley to Mrs. Woodyatt, and 
which showed that prior to the assignment of June, 1830, be 
had notice of the fraud committed by his mother. 

After opposition and argument. 
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August 1, 1836. 

The Vice-Chancellor (Sir L. Shadwell). — The peculiarity 
of this case consists in this : that it is sought with respect to 
what may he called the fraudulent abstraction of the sum of 
2609/. South Sea annuities, which was one subject of the settle- 
ment of June, 1796, to proceed against the person who at law 
has become entitled to the rent-charge granted by the settle- 
ment of even date, and also against the possession of the lands 
of which the legal estate is Tested in persons who represent the 
trustees of the first-mentioned settlement The question then 
is, inasmuch as by the first settlement of 1796 Lady Gresley 
professed to assign the South Sea annuities on the trusts of that 
settlement, and afterwards, at the time when her right to those 
annuities had come into possession, obtained a transfer of them 
to herself, whether the plaintifis have not an equity as against 
the other subjects of that settlement, and the rent^charge created 
by the settlement of even date, to be reimbursed in respect of 
that abstraction of the annuities. 

It is the settled practice in bankruptcy, where the tenant for 
life of a trust fund has improperly obtained possession of it and 
withdrawn it from the settlement and afterwards becomes bank- 
rupt, to direct, when proof is made in respect of the fund under 
the commission, that the trustees shall receive the interest of 
the dividends made on the sum proved, jB^^d apply it to make 
good the full amount of the fund. On^iQf(>the last cases was 
Ex parte King (a), in which an order ^^'tnade by me direct 
ing proof to be made for the amount of th.c^ls^um abstracted ; but 
there was no direction in the order that-Jthe interest of the divi- 
dends made on the sum proved shojtiM'j^cpaid to the trustees 
of the will, in order to make good th^' i§^ occasioned by the 
bankruptcy. There was an appeal frorij'tj^ order to the Lords 
Commissioners, and it was considered tol^be^ quite clear that 
the order was wrong ; and it was rectified ^ directing that it 
should be part of the order, that the triistee^ should receive and 
invest the interest of the dividends until jtbcrfull amount of the 
sum proved should have been made up«. ^e case of JEx parte 
Mitford{b) went further, for there Lordi^firlow directed that 
the trustees of the settlement to whom th^ l^krupt had not paid 

(a) Ex parte King, 2 Mont. & Ayr. I (6) Ex mtis Mitford, 1 Bro. C. C. 
410. I 398 ; andljlfrd Mer. 105. 
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a sum of money^ which by the settlement he had covenanted to 
pay^ should be at liberty to retain an annuity and the dividends 
of a sum of stocky which were two of the subjects of the settle- 
menty and to which the bankrupt was entitled for life^ besides 
giving other directions which were tantamount to that direction 
to which I have alluded in Ex parte King. In Ex parte Mit' 
ford therefore the jurisdiction in bankruptcy extended the right 
of the trustees to other funds than those which were the subject 
of the abstraction; and Lord Thurlow clearly thought that 
those other funds to which the bankrupt was entitled having 
been made subject to the trusts of the settlement did, as far as 
the bankrupt had an interest in them, become liable to make 
good the fraud which in one sense the bankrupt had committed 
by not paying the sum of money which he had covenanted to 
pay to the trustees. 

Now, the only difference between this case and JEx parte 
3fitford is, that there the persons who were applying to make 
the proof in bankruptcy bad the legal dominion over the other 
fund, which was the subject of the settlement. But here the 
trustees have no dominion over the rent-charge, and with 
respect to Lady Oresley's own estates, which were comprised in 
the first settlement, the trustees have merely the legal estate in 
them ; but they have no possession, and they could not recover 
possession unless they brought an action of ejectment. Then 
the question will be, whether with respect to the rent-charge 
there is not an equity on the part of those who claim under the 
first settlement of 1796, to say that Lady Gresley and her son, 
who claims under her with notice of the fraud that she has 
committed, are not liable to make good the loss occasioned by 
that fraud out of the rent-charge as well as out of the rents to 
which she was entitled under the first settlement. 

Now, if I were to hold otherwise, I should be holding in 
effect that it is competent to a person to derive a benefit under 
a deed, and at the same time to shrink from the performance of 
a duty imposed by that deed ; because when Lady Gresley by 
the first settlement of 1796 granted, bargained and assigned the 
South Sea annuities, those words in a court of equity were 
equivalent to a covenant on her part, that when the opportunity 
arrived by the death of her mother and aunt she would make 
those annuities subject to the trusts of the settlement ; and it 
would be inconsistent with the rules of a court of equity if I 
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were to say that that legal rent-charge was not liable to make 
good her default. If Lady Gresley were opposed to the relief 
which is prayed against her, and this transaction between her- 
self and her son had not taken place, I should have taken it to 
be quite clear, inasmuch as the deed under which she derived 
the rent-charge bore even date with that by which she assigned 
her reversionary interest in the South Sea annuities, and also 
recited and referred to it, and was part of the very transaction 
of the marriage contract, that the subject ought to be considered 
precisely in the same way as if Sir Nigel Gresley had made a 
settlement of his own Staffordshire estates by the very deed 
which contained the assignment of the South Sea annuities. 
The two deeds formed but one settlement. 

Then if an equity would arise as against Lady Gresley, the 
question is whether, under the circumstances of this case, it 
does not exist as against Sir R. Gresley. The letter which he 
wrote to Mrs. Woodyatt shows that at the time when he 
entered into the transaction with his mother, which terminated 
in his taking the deed of June, 1830, he was aware of what 
she had done ; because it contains words to this effect, " with 
regard to the South Sea stock to which you allude, and which 
amounted to 2609/., I can find no account of it since the 1st of 
April, 1812. I made all the inquiries possible when I made 
the arrangements with my mother, and found that it had at 
some time which I could not precisely ascertain been fraudu- 
lently sold out by my mother." Therefore he does confess that 
at the time when he was dealing with his mother he had made 
some inquiries as to what had become of the very fund, and 
that he discovered that it had been dealt with in the manner 
which he mentions. I cannot therefore but think that that 
equity which would have existed against the mother exists 
against the son. And the observation applies with much more 
force with respect to the estates in Worcestershire and Here- 
fordshire than with respect to the rent-charge } because with 
respect to them the legal estate is in the trustees, and this court 
might speedily put the trustees in possession of those estates, 
by directing them to bring an ejectment against Sir R. 
Gresley. 

Then the only question is, whether there being an equity 
existing this court is not called on to interfere as soon as it can 
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in order to have the fund which Lady Gresley has abstracted 
restored^ especially as the continuance of the fund depends on 
her life. In my opinion it would be a very improvident admi- 
nistration of the equity of this court to say that upon these 
facts appearing as they do in the plaintiff's affidavit Sir R. 
Gresley shall be allowed to continue to receive the rents. My 
opinion therefore is, that although this case now stands only 
upon bill filed and affidavits without an answer, I must grant 
the injunction, and the receiver is merely ancillary to the in- 
junction. 



No. 2. 



(n t]^e llouiele of %ottii, 1723. 



ANDREWS .... Appellant, 

POWYS Respondent. 

2 Bro. Far. C. 476, ante, p. 11. 



Mr. John Powell, of London, merchant, who had acquired 
a great personal estate to the value of 100,000/., and lived and 
died a bachelor, was, about Christmas, 1719, seized with a fit 
of the palsy, and soon after his recovery ordered several 
letters to be written to the respondent, his nephew, at Salop, 
for whom he entertained a great affection, desiring him to come 
to London and assuring him it should be a profitable journey. 
The respondent accordingly came to London in May, 1720, 
when his uncle expressed great pleasure and satisfaction at his 
arrival, and acquainted him that he intended to make his will 
and settle his estate ; and within a few days after, he accordingly 
gave instructions to Mr. Edward Baldwyn, with whom he had 
a long acquaintance, to draw his will, and, after the same was 
prepared and deliberately perused and considered by the tes- 
tator, two parts thereof were tmnscribed by his direction, and 
blank spaces left for the name of his executor and residuary 

K 
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lep^tee^ which he with his own hand filled up with the re- 
spondent's name, and then took the transcripts along with him, 
and desired Mr. Baldwyn to meet him in the citj on the 6th 
June^ when^ as he declared, he intended to sign his said will, 
and would get two other persons of good credit and repute to 
be witnesses thereto. 

But the testator afterwards observing that the respondent's 
name, which he had written in the blank spaces, was not in so 
fair and legible a character as he wished, occasioned by a 
trembling of his hand, which he had been troubled with ever 
since his palsy fit, he sent back the transcripts to Mr. Bald- 
wyn, desiring him to prepare two other parts thereof, and meet 
him at the time before appointed ; this being accordingly done, 
the said testator, on the 6th of June, 1720, duly signed and 
published duplicates of his will in the presence of the said 
Mr. Baldwyn and Messrs. Atwell and Hammond, two eminent 
bankers in London ; and the same being sealed up in separate 
covers, the testator took one of them and delivered the other to 
Mr. Baldwyn, to be kept by him. 

By this will the testator gave to his niece Mary Cross 500/., 
to her children that should be living at his death 2500/., to his 
niece Martha Powell 600/., and all the residue of his real and 
personal estate to the respondent, and made him sole executor. 

In August following, the testator went to the respondent's 
house at Salop, where he stayed above two months, and intended 
to stay much longer, but Mr. Atwell, his banker, with whom 
he had near 30,000/. in cash, happening to die, he was called 
up to London on that occasion, and the respondent attended 
him thither ; but in the journey the testator was seized with 
another fit of the palsy. The respondent was obliged within a 
few days after to return into the country; but in November 
following he came again to London to visit the testator, who 
continued to express the same affection for him as before, or 
greater ; and as a fresh instance thereof, being informed that 
the respondent had a sudden occasion for 6000/., he voluntarily 
lent him that sum, and pressed him to take more, and he like- 
wise frequently sent the respondent's wife considerable presents. 

In December, 1720, the respondent returned again into the 
country, and then the appellant, observing that the testator 
after his last fit of the palsy was much impaired in his men^ory 
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and understanding, found means to inveigle him from his 
lodgings in the city of London^ \^here he had resided above 
twenty years^ to go and lodge at the appellant's house at West- 
minster ; and having got possession^ not only of the testator's 
person, but also of his effects, the appellant managed him as he 
thought fit, and rarely suffered any of his relations or others 
to visit him ; and when they did, they were never permitted to 
be alone with him. At this time the testator was so feeble that 
he could not walk without support, and so weak and impaired 
in his memory and understanding that he frequently mistook 
one person and thing for another ; and, although the respondent 
never did any act to disoblige the testator, yet the appellant 
used great endeavours to misrepresent the respondent to him, 
and intei'oepted several of his letters. 

Within a month after the appellant had thus got the testator 
to his house, he prevailed with him to make another will, dated 
the 10th of February, 1720, whereby he gave to his niece 
Mary Cross and her children, and to his niece Martha Powell, 
the same legacies as were given by the former will; to the 
children of Mr. John Harwood 301, a-piece ; to the respondent's 
children 20Z. a-piece ; and the residue of his estate, real and 
personal, to the appellant's children, John and Gerard Andrews, 
and Elizabeth, since married to Henry Fenn, share and share 
alike, and made the appellant sole executor, though neither he 
or his children were at all related to the testator. This pre- 
tended will was of the appellant's handwriting, and the sub- 
scribing witnesses thereto were Frances, the appellant's wife, 
Robert Phillips, an ordinary barber, and Margaret Rogers, a 
menial servant in the family. And although the testator lay 
speechless, and in a languishing condition, for above a week 
before he died, yet the appellant never gave notice thereof to 
any of the testator's friends or relations ; but upon his death, 
which happened on Sunday the 11th of February, 1721, the 
appellant went early the next morning, and with great expedition 
procured a probate of the pretended will, in common form, out 
of the Prerogative Court of Canterbury, before any of the 
testator's relations had notice of his death, or had an oppor- 
tunity of entering a caveat against such probate. 

The appellant having thus procured a probate, immediately 
caused the same to be registered at the Exchequer, where the 

k2 
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testator had several long annuities to the amount of 1708/. per 
annum, and also at the South Sea House, where he had ahoTe 
4200/. capital stock. But speedy application being made to 
the Prerogative Court, a decree was on the 23rd of the same 
month obtained for the appellant to bring back the said probate ; 
and upon the return of the citation the judge assigned the 
appellant to bring the probate into court on the 3rd of March 
then next, which was done accordingly ; and on the 10th of 
April following he exhibited an inventory pursuant to the 
judge's order. 

The respondent aflerwards discovered that the appellant, 
after being served with process to bring back the said probate, 
viz. on the 2nd of March, being the very day before the time 
limited for bringing in the same, had received at the Exchequer 
150/. 'y and on the 8th and 10th of the same month, after the 
probate was actually brought into court, 2412/. more, due for 
quarterly payments of the testator's annuities at Christmas 
before his death, and 248/. for dividends of the testator^s South 
Sea Stock; but took no notice of such his receipts in the 
inventory exhibited on the 10th of April following. And on 
the 17th of the same month he received 427/. more, for a 
quarter's interest of the said annuities, due at Lady Day after 
the testator's death. 

On the discovery of these transactions the respondent applied 
to the court, and upon the 8th of May, 1722, the judge put the 
appellant under a monition not to receive any interest upon 
or alienate any part of the deceased's estate pendente lite, and 
ordered a certificate to be made by the register that the probate 
of the said pretended will was brought into court, to prevent 
the appellant's receiving the interest, or transferring or alienating 
any of the securities belonging to the testator's estate, and in 
order that notice might be given thereof at the Exchequer and 
other places. 

On the 22nd of January following the appellant gave in an 
allegation, and moved the court that the probate of the said 
pretended will might be delivered out to him, to the end he 
might be enabled to receive the interest and dividends of the 
testator's annuities and South Sea Stock due at Christmas then 
last; and by his proctor offered that the monies so to be 
received should be disposed of at interest as that court should 
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direct ; and prayed that the respondent might hring into court 
912Z. 10*., due for interest of the 6000/. lent him by the tes- 
tator, and of the further sum of 5000Z. for which the respondent 
stood bound as a surety. 

The respondent thereupon insisted by his proctor that the 
probate of the pretended will ought not to be delivered to the 
appellant, but consented that the interest and dividends of the 
annuities and South Sea Stock might be received by the proper 
officer of the court, in order to be put out at interest, and that 
a limited administration might be granted for that purpose 
pendente lite; the respondent also submitted to bring into 
court the interest of the said two sums for which he stood 
engaged, so as the appellant would bring in the monies received 
by him. And on the 28th of the same month the judge ordered 
that the appellant should on the 5th of February, being the 
next court day, make a declaration on oath of what he had 
received, which the appellant having accordingly done, it 
thereby and by the aforesaid inventory appeared that he had 
received out of the testator's estate, since his death, 6351Z. 
16s. 2d. 

Upon a further hearing of the matter on the 26th of February, 
1722, the judge ordered the respondent to bring into court 
912Z., for the interest of the two sums before mentioned, on the 
13th of March, being the next court day ; and the appellant at 
the same time to bnng into court lOOOZ., part of the monies 
received by him ; and when the money should be so brought 
in, the same should be laid out on such securities as the court 
should direct, for the benefit of the parties interested. 

The respondent complied with this order ; but the appellant 
refused to yield any obedience thereto, and appealed from the 
same to the Court of Delegates. And upon hearing the appeal 
on the 16th of June, 1723, the delegates were of opinion that 
the judge of the Prerogative Court had not any power to order 
money to be brought into that court, or to direct the same 
when brought in to be placed out at interest, and therefore 
reversed the said order of the 26th of February. 

Whereupon the respondent, on the 31st of October following, 
exhibited his bill in the Court of Chancery against the appel- 
lant and the said John and Gerard Andrews, his sons, and 
Henry Fenn and Elizabeth his wife, and others, charging that 



134 Appendix No. 2. 

the testator, when he was inveigled by the appellant to his 
house, and at and before the time of making the said pretended 
will, was a paralytic man, feeble in the state of his health, de- 
cayed in his memory and understanding, daily gave repeated 
instances of childish actions, and had not sufficient capacity to 
manage his affairs, or to govern himself, and was therefore 
easily practised and imposed upon; that the said pretended 
will was gained by fraud, surprise, circumvention, misrepresen- 
tation, and other indirect practices, and was not read to the 
testator, or not in the same words in which it was framed, or if 
it was he did not understand the purport or effect thereof, nor 
was capable of so doing ; that the appellant, when the testator 
came to lodge at his house, and also at the testator's death, was 
in mean circumstances, and much involved in debt, and that 
he had applied a considerable part of the monies received by 
him towards payment of his own debts, and squandered away 
other parts thereof in an expensive and pompous funeral for 
the testator, and by extravagant presents, under pretence of 
mourning, particularly 50L to the surrogate, when he obtained 
the probate, and by an expensive way of living and setting up 
an equipage ; that the monies so received by the appellant were 
in danger of being lost, and that some of his children were 
infants. Wherefore the respondent, by his said bill, prayed the 
aid of the court, to compel the appellant, as being only in the 
nature of a trustee under the pretended will, to bring into court 
the monies received by him, and the tallies and orders of the 
Exchequer, and other securities and books of account, relating 
to the testator's estate, that the same might be secured and pre* 
served for the benefit of the persons who should appear to be 
entitled thereto ; and that the appellant might be enjoined from 
receiving any more of the testator's estate, and from alienating 
or disposing of the same, till the matters in question should be 
finally determined ; and that a receiver might be appointed to 
receive the interest and produce of the estate, to the end the 
same might be put out at interest and improved. 

As to so much of this bill as sought to impeach the last will 
of the said Mr. Powell, whereof the appellant was named ex- 
ecutor, relating to his personal estate, on pretence of insanity, 
or that the same was not duly made or published; or, as 
prayed, that the appellant might give an account of the books 
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of account, tallies and orders of the Exchequer, securities, or of 
any part of the testator's personal estate ; or as sought to compel 
the appellant to bring into court any of the books of account, 
or any securities or other personal estate of the testator, or to 
restrain the appellant from receiving any part of the said per- 
sonal estate, or to have a receiver appointed thereof, the appel- 
lant demurred ; and for causes of demurrer showed, that it 
did not appear or was suggested in the bill, that the respondent 
had any probate of the will, of which he claimed to be ex- 
ecutor, granted by any ecclesiastical or other court, and was no 
ways entitled to commence any suit in the Court of Chancery 
as executor, and had not, by his bill, anyways entitled himself 
to any account of the said personal estate. And for that it 
appeared by the said bill, that the Prerogative Court had 
granted to the appellant the probate of the last will of the said 
Mr. Powell, whereof he was appointed executor ; and for that 
the sanity or insanity of the said Mr. Powell, and the due 
execution of a will relating to the personal estate solely belonged 
to the jurisdiction of the ecclesiastical court. And the appel- 
lant, by his answer, denied in general terms all manner of 
fraud, circumvention, misrepresentation, or other indirect means 
and practices, and said he did not know or believe that the tes- 
tator was, at his decease, seised of or entitled to any real estate 
either in law or equity. 

Upon arguing this demurrer before the Lord Chancellor 
Macclesfield, on the 18th December, 1723, his Ioi*dship was 
pleased to overrule the same. 

And the next day, upon the respondent's motion, his lord- 
ship was pleased to order that the appellant should forthwith, 
upon oath, bring before Mr. Holford, one of the Masters of the 
said court, all the Exchequer orders and tallies, securities, 
books of account, notes, papers and writings, which he had 
in his custody or power, relating to the testator's estate ; and 
should also, within three weeks, bring before the said Master 
all the money which by the inventory, affidavits and declara- 
tions, made and exhibited in the Prerogative Court, appeared 
to have been received out of the testator's estate, except 2000/.; 
and that the Master should appoint a receiver to receive and 
get in the said testator's estate, and to bnng the same before 
the said Master; and that the appellant should be enjoined 
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from receiving any more of the estate until further order 5 and 
that the monies which should he brought before the said 
Master should be placed out at interest on government or 
other good security. 

Upon an affidavit of the appellant's not being to be found; 
the Lord Chancellor, on the 9th of January following, ordered 
that leaving a copy of a writ of execution of the said order of 
the 19th of December at the appellant's house^ and another 
with his clerk in court, should be deemed good service, which 
being served accordingly, and the appellant not having pro- 
duced the said securities and money before the Master, as 
appeared by the Master's certificate, his lordship, on the 14th 
of the same month, was pleased to order that the serjeant at 
arms attending the court should immediately take the appellant 
into his custody, and bring him to the bar of the said court, to 
answer the said contempt; and that the appellant should be 
enjoined from transferring or disposing of any annuities, tallies 
or orders in the Exchequer, or any capital stock in the public 
companies, or other estate or efiects of the testator ; and that 
notice thereof should be forthwith given at the Exchequer, 
and to the Bank of England, South Sea, East India, and other 
companies, and to such persons as had any of the testator's 
estate and effects, or were debtoi*s to his estate. 

Upon a certificate made by the serjeant at arms, that the 
appellant could not be found so as to be taken, the Lord Chan- 
cellor, on the 20th of January, 1723, was pleased to order that 
a commission of sequestration should issue to sequester the 
appellant's real and personal estate, till he should comply with 
the said order of the 19th of December and the court should 
make other order to the contrary. 

Which sequestration accordingly issued, and by virtue thereof 
the appellant's goods, at his houses at Westminster and Isle- 
worth, were actually sequestered. 

Whereupon the appellant appealed from these orders of the 
18th and 19th of December, and the 14th and 20th of January, 
insisting that by the constant usage and known laws of this 
realm, it belongs only to the Ecclesiastical Courts to deter- 
mine upon the validity of a will relative to personal estate, 
and more particularly whether the testator was sane or insane, 
and whether such will was duly made and published or not. 
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That it did not appear, nor was so much as suggested by the 
respondent's bill that he had any probate of the will by which 
he pretended to be executor, or had even propounded such will 
in the Prerogative Court, as in fact he had not ; but on the 
contrary, it appeared by the respondent's own bill, that the ap- 
pellant had a probate of the will, wherein he was named exe- 
cutor, granted him by the proper court, and the same still 
stood unreversed. That no account ought to be demanded in 
a Court of Equity of a personal estate to which the respondent 
by his bill cannot show a good and legal title, or that he hath a 
lawful demand upon or interest in such personal estate, but 
this the respondent had not done, nor could he by the laws of 
the realm do it till the validity of the will, of which he claimed 
to be executor, was determined in his favour by the Ecclesi- 
astical Court. And in case the will, whereof the appellant 
was made executor, should continue to be established, it could 
not be pretended that the respondent had any sort of pretence 
to any part of the estate; and therefore the demurrer ought at 
least to have been allowed till it should appear that the will 
whereby the appellant was made executor was not valid. 
That the several matters for which relief was prayed by the 
respondent in the Court of ^Chancery were not only within 
the jurisdiction of and cognizable by the Ecclesiastical Court, 
but a suit and proceeding was actually depending in that court 
when the respondent's bill was exhibited; and if both courts 
should be allowed to proceed at the same time, it might occa- 
sion a contrariety of decrees or determinations in the same 
matter. That it might also be of mischievous consequence, 
and give great encouragement for groundless and vexatious 
suits, if in cases where any person dies leaving a considerable 
peraonal estate, and having made a fair and legal will in writ- 
ing, it should be allowable for any one of his kindred, upon a 
nude allegation that he died intestate, or was non sane, to ex- 
hibit a bill in chancery, and suggest a dispute to be depend- 
ing in the Ecclesiastical Court touching such will, and then 
pray an account, and that the whole estate may be brought 
before a Master till the dispute be determined. That the order 
of the 19th of December contained in effect a decree upon a 
motion, and carried the matter further against the appellant 
than could reasonably have been expected had the cause been 
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at hearings for the appellant could be charged with no more 
than payment of the money in his hands^ and delivering up 
the securities, and a general account directed to see what was 
in the hands of the parties; but here was a positive order, 
which ascertained the sum of money to be paid| and that sum 
to depend upon the proceedings in the Ecclesiastical Court. 
That as the testator had by his will made the appellant execu- 
tor, and thereby entrusted him with the care and management 
of his estate, no order ought to have been made to divest him 
of that trust, unless there had been some evidence of the estate 
being in danger, or of the disability of the party, or a wilful 
wasting of the same, but of which there was not the least evi- 
dence before the court at the time of making this order. That 
the testator's will, whereby the appellant's children were resi- 
duary legatees, being his last will, and proved as such, must 
be taken to be a good will till the contrary appeared, and it 
would be very hard and unreasonable, in case this will should 
stand valid, as there was no doubt it would, that their share 
should be lodged in a Master's hands without their consent or 
being heard, and receivers put upon them, to the great diminu- 
tion of the estate, and for which no adequate satisfaction could 
be made them. That the appellant was effectually prevented 
by the Ecclesiastical Court from receiving any more of the 
estate, he being under a monition, and certificates having been 
ordered to the proper offices for that purpose. And as the two 
last orders appealed against were founded upon the two 
former, if those were not rightly founded, the others must fall 
of course. Should it be objected, that though there was no 
legal or proper evidence of the appellant's having received any 
money contrary to the said monition, or that the monies were 
unsafe or in danger in his hands at the time of making the 
order of the 19th of December, yet by the appellant's comply- 
ing with that order, and standing out in contempt even to a 
sequestration, the want of such evidence was supplied, it was 
answered, that (not to mention the speed in obtaining those 
orders, almost all within the compass of a month, when the ap- 
pellant was absent, and without any personal service,) these 
subsequent accidents would not be proper foundations to war- 
rant the reasonableness of the orders at the time of making 
them; but the appellant acknowledged that he was the less 
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willing to comply with these orders in hopes of obtaining relief 
from them upon this his appeal. And should it be further ob- 
jected, as it was suggested in the respondent's bill, that the ap- 
pellant had drawn in the testator to conceive a causeless dis- 
pleasure against his relations, it was answered, that if the can- 
celled will for which the respondent was contending had stood, 
none of the testator's relations, who were pretty numerous, would 
have been the better for it, except the respondent, for the lega- 
cies to them were the same in the cancelled will as in the last 
will, viz. only to Mrs. Cross and Mrs. Powell, the daughters 
of the testator's eldest brother; but at the time of making both 
wills the testator had a younger brother and two sisters alive, 
and four nieces, the daughters of his second brother, who had 
not one farthing given them by either of the wills. So that it 
appeared the testator had no intention of giving his estate to 
his relations, as such, but only considered two of them as 
friends. 

On the other side, it was only said that the orders were just 
and consonant to the rules of equity, and therefore ought to 
be affirmed, and the appeal dismissed with exemplary costs. 

Accordingly, after hearing counsel on this appeal, it was 
ordered and adjudged that the same should be dismissed, and 
the decree therein complained of affirmed. 

Lords' Joum. vol. xxii. p. 254. 
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No. 3. 

WOOD V. HITCHINGS, 
2 Beav. 289, ante, p. 17. 



Dec. 1839, Feb. 1840. 



James Wood of Gloucester, banker and mercer, died on the 
20th of April, 1836, possessed of property stated to amount to 
nearly 1,000,OOOZ. sterling. On his death two testamentary 
papers, wafered together and dated respectively the 2nd and 
3rd of December, 1834, were propounded for probate in the 
Prerogative Court by Mr. Chadborne, Mr. Osbom, Mr. 
Surman and the plaintiff, Sir M. Wood. The effect of these 
papers conjointly was to appoint these four gentlemen executors, 
and to give them the whole of the residuary real and personal 
estate of the testator. The validily of these instruments being 
disputed by parties claiming to be the next of kin of the 
deceased, a suit in consequence arose in the Prerogative 
Court. 

Pending these proceedings, a third testamentary paper of 
the deceased, dated July, 1835, was sent anonymously by 
post to one of the alleged next of kin under very extraordinary 
circumstances. This paper was torn and partly burnt, and 
referred to a prior codicil which had never been produced. 
It was accompanied by a pencil writing stating that the 
enclosed had been saved out of many burnt. This paper 
bequeathed legacies to a considerable amount, and gave the 
rest of the property of the deceased to his executors. This 
paper was also propounded by some of the legatees claiming 
under it. 

On the 4th June, 1836, by an interlocutory decree, letters of 
administration pending the suit, and limited to the sale of 
4243/. stock, and to the receipt of the rents, and to the 
management of the leasehold estates, and to the payment of 
all sums due from the deceased on account of his banking 
concerns, was granted by the Prerogative Court to Mr. 
Maddy. 
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On the 20th February, 1839, the Prerogative Court decided 
against the force and validity of the three several testamentary 
papers, and consequently that the deceased died intestate. 

The plaintiff, together with Chadborne and Osbom, appealed 
to the Privy Council from this decision, as did some of the 
legatees claiming under the third instrument. That court, 
according to the usual courae of practice, issued an inhibition, 
whereby the Prerogative Court was inhibited and restrained 
from further proceeding in the said suit or upon the sentence 
or decree pronounced therein. 

This bill was filed on the drd August, 1839, by Sir M. 
Wood alone, against the other alleged executors, the next of 
kin of the deceased, some of the legatees under the thii*d in- 
strument, and Mr. Maddy, stating the above facts, and further 
stating that the suit in the Prerogative Court being no longer 
pending, the administration granted to Mr. Maddy had 
determined, and that there was not, as the plaintiff was ad- 
vised, any person having any lawful power or authority to sell 
the stock in trade, furniture, plate, and other household effects 
remaining unsold, or to collect, get in or receive the debts, or 
the interest thereon, or the rents and profits of the leasehold 
estates, or the dividends and interest of the said stocks and 
funds. 

The bill contained very searching and minute inquiries as to 
the third alleged testamentary paper, as to the evidence of its 
execution, and of its being signed, and all the circumstances 
connected with its being brought forward, and the result of all 
inquiries in respect of the same -, and it prayed that the de- 
fendants, who were the alleged next of kin, and the parties 
claiming under the third testamentary paper, who were re- 
spondents in the appeal to the Privy Council, '^ might make 
a full disclosure and discovery of the matters aforesaid, and 
that the plaintiff might have the benefit thereof;" and that the 
personal estate of the deceased might be secured pending the 
appeal, and until a legal personal representative of the de- 
ceased should be duly appointed ; and that in the meantime a 
receiver might be appointed, and that an account might be 
taken of the receipts and payments of Edwin Maddy in re- 
spect of the personal estate of the deceased. 

It appeared in the Ecclesiastical Court that the first and 
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second testamentary papers, though propounded together, had 
been wafered and placed in an envelope by one of the executors, 
and the court in giving judgment had observed strongly on 
the mode in which the case had been brought forward by the 
executors, whom it condemned in costs. 

It appeared also that the plaintiff in this case had filed on 
the 27th of July another bill similar to the present, and marked 
it ^'before the Lord Chancellor,'' and in which he had given 
a notice of motion before the Vice-Chancellor similar to the 
present ; but that on the Ist August the plaintiff obtained an 
order of course to dismiss the bill, and on the Srd of August 
filed this bill, and gave a notice of motion before the Master 
of the Rolls similar to that before given in the Yice-Cfaan- 
cellor's Coui*t. 

A motion was now made on behalf of the plaintiff for a 
receiver of the personal estate of the deceased. 

The motion was contested and fully argued. 

The Master of the Rolls. — Is there any case in which 
the court has refused to appoint a receiver pending a litigation 
in the Ecclesiastical Court, on the ground that there was no 
legal personal representative ? Has this court ever allowed a 
person, who admits a sum of money to be due from him to an 
estate, to dispute the right of the receiver to collect it? 

The Master of the Rolls said he would read the bill 
and affidavits before giving his decision, but that he could not 
permit any doubt to be entertained respecting the jurisdiction 
of this court in a case of this description. That it was per* 
fectly clear to him that the court had jurisdiction to interfere 
by granting a receiver for the protection of the estate ; and 
that it was not necessary, in order to authorize the court to 
appoint a receiver, that there should be a person in whose 
name an action might be brought to recover the property. 
That the question here was whether it was necessary for the 
protection of the interests of all parties concerned that there 
should be a receiver^ 

Feb. 1, 1840. 

The Master of the Rolls. — This was a motion for a 
receiver of the personal estate of James Wood, deceased, who 
died at Gloucester on the 28th of April, 1836. 
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After his death the plaintifF, together with Mr. Chadhorne, 
Mr. Oshom and Mr. Surman, alleged that in the month of 
December, 1834, he had made a will and thereby appointed 
them executors. 

Some time afterwards it was alleged by other persons that 
the testator had made a codicil or testamentary paper dated in 
July, 1835, and some of the testator's next of kin alleged that 
the testator died intestate. 

Proceedings in the Prerogative Court of Canterbury were 
instituted for the purpose of haying it determined whether the 
deceased James Wood died intestate as to the papers pro- 
pounded or any of them or not, and on the 4th of June, 
1836, a limited administration pendente lite was granted to 
Mr. Maddy. 

Sentence was pronounced on the 20th of Febrary, 1839; 
and it was declared that the several testamentary papers which 
had been propounded were void, and that the deceased died 
intestate. 

The efiect of this sentence was to deprive the plaintiff and 
the other persons claiming to be executors under the paper of 
December, 1834, of all right to and interest in the effects of 
the deceased, and at the same time to determine the limited 
administration pendente lite which had been granted to Mr. 
Maddy. 

The plaintiff, and the other persons claiming to be executors, 
have appealed from the sentence to the Queen in Council, the 
case is referred to the Judicial Committee, and an inhibition 
against further proceedings in the Ecclesiastical Court has 
issued ; the litigation between the parties is transferred to the 
Court of Appeal and is now pending, and in the meantime 
there is no person legally entitled to I'eceive any part of the 
effects of the deceased. 

These circumstances standing alone appear to me to autho- 
rize the court to interfere for the protection of the property, 
which consists not only of a very large sum of money in the 
funds, but also of leasehold estates, of stock in trade and debts 
of considerable amount. 

The application, however, is made by the plaintiff alone ; 
every other person, who in any view of the case may be in- 
terested in the estate, opposes the application, some on the 
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ground that the circumstances of the case do not afford suffi- 
cient reason for the exercise of the discretion upon which tbe 
court ought to act in such cases, others on the ground that a 
I'eceiyer ought not to be appointed at the instance of the 
plaintiff on this bill. 

I think that there is nothing in the circumstances of the 
case, so far as they regard the situation of the testator s pro- 
perty, to make it inexpedient to appoint a receiver ; and that 
the plaintiff is for his own interest entitled to the receiver, 
unless debarred by some personal objection. 

As to the personal objections to the plaintiff and this bill, 
I do not think the bill a proper bill for the mere protection of 
the property. It is undoubtedly to a great extent a bill of 
discovery ; but having regard to the state of this cause, I can« 
not venture to say that the circumstance of discovery being 
sought by this bill is a ground for refusing a motion for a 
receiver. 

It is said that the plaintiff does not come with clean hands ; 
but the allegation takes for gi*anted the principal point in dis- 
pute. If the sentence is to stand, the plaintiff is subject to 
great imputation ; but he insists that he ought to be cleared, 
and that is a matter which is to be tried in the Court of 
Appeal. 

The same observation applies to the objection that he is at 
present without interest ; he is so if the sentence stands, and 
that is the question to be tried. 

I have also considered the objection which is raised on the 
ground of delay ; and I do not think that there is any such 
delay proved as to make the application improper at this time, 
and on the whole I think a receiver ought to be appointed. 

Affirmed on appeal hy Lord Chancellor ^ IWi March, 1840, 
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No. 4. 

METCALFE v. PULVERTOFT, 
1 Ves. ^ B. 180, antcj p. 25. 



Dec. 1812, Jan. 1813. 



Bt indentures of lease and release dated the 14th and 15th of 
January, 1807, the defendant James Richard Pulvertoft con- 
veyed certain estates to the use of himself for life, with re- 
mainder to the use of his wife Sarah for life, with divers 
remainders over to their issue, and with reversion in fee to 
himself. 

By other indentures dated the 28th and 29th of July, 1807, 
the defendant* J. R. Pulvertofl mortgaged these estates to the 
defendant Thomas Foster, to secure the monies then owing to 
Foster, or thereafter to be advanced by him for the defendant 
J. R. Pulvertoft. 

By other indentures dated the 13th and 14th of August, 
1807, Foster's debt having been satisfied, the same estates, 
with other lands, were mortgaged to Thomas Pulvertoft to 
secure 800Z. By other indentures dated the 31st of May and 
the 1st of June, 1808, Foster and J. R. Pulvei*toft conveyed 
the same estates unto Thomas Pulvertoft in fee in trust by sale 
of a competent part of the estates to satisfy himself his debt of 
800Z, and to convey the remainder of the estates to the use of 
Phelps and Bonner and their heirs during the life of Sarah 
Pulvertoft upon trust for her separate. use, with remainder to 
J. R. Pulvertoft for life and remainders over,* the ultimate 
remainder being to the right heirs of the survivor of J. R. 
Pulvertoft and Sarah his wife. 

By other indentures dated 26th, 27th, 28th and 29th of 
June, 1810, Thomas Pulvertoft having been paid off, the 
estates became vested in Phelps and Bonner to the use of 
them and their heirs during the life of Sarah Pulvertoft in 
trust for her separate use for life, and after her decease to the 
uses declared in the deeds of the 15th of January, 1807, and 
the 1st of June, 1808. 

By indentures dated drd and 4th of April, 1812, a suit 

L 
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having been instituted upon the bill of Sarah Pnlyertoft 
against her husband, praying an execution of the settlement 
and an injunction to restrain him from selling or incumbering, 
Ja^es R. Pulvertofl, in consideration of the sum of 45002., con- 
veyed the estates to the plaintiffs in fee in moieties, Sarah 
Pulvertoft being then in possession as well of the estates as of 
the title deeds, and, threatening to cut timber, the plaintiffi 
immediately upon their purchase filed their bill, alleging that 
the settlements being made af^er marriage were, except so far 
as related to the mortgages to Foster and Thomas Pnlvertofl, 
made without any valuable consideration, and therefore void 
as against the plaintiffs, purchasers for valuable consideration ; 
charging that the defendants took advantage of their legal 
estate to prevent the plaintiffs proceeding at law ; and praying 
that the plaintiffs might be let into possession of the estates, 
that the defendants might be restrained from setting up such 
legal estate in bar to any action at law to be brought by the 
plaintiffs, that the defendants might deliver up the title deeds 
and come to an account of the rents received by them, and 
that a receiver might be appointed. 

All the defendants, with the exception of Mrs. Pulvertofl, 
having put in their answers, a motion was made on the part of 
the plaintiffs for a receiver. 

After considerable argument. 

The Lord Chancellor. — ^With respect to appointing a 
receiver before answer, I take it, that the cases where the court 
has refused it turned upon this, — that the party applying for 
the appointment could not state that he had, strictly speaking, 
an equitable title. In the cases alluded to in the argument, 
the plaintiffs contended that they were entitled to have the 
legal estate conveyed to them freed from other claims. In 
Vann v. Barnett(^d) the receiver would not have been ap- 
pointed unless the defendant had filed an affidavit showing 
in substance that the plaintiff had an equitable title. The 
real question here is, whether this voluntary settlement gives 
any title whatsoever as against the purchaser. If it has not the 
effect of giving such title, the circumstance of the mortgagees 
joining will not avail against the purchaser insisting that what 

(a) Vann v. 6arn<», 2 Bro. C. C. 158. 
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the defendants call the legal estate is no legal estate. If, how- 
ever, the estate has, as it is alleged, been purchased at a third 
part of its value, then, according to the case decided by Lord 
Mansfield (6), that purchase would not prevail against the 
voluntary settlement. As this is a case of some nicety, I will 
peruse the pleadings. 

Jan. 16, 1813. 

The Lord Chancellor made the order, observing, that 
after the decision of the Master of the Rolls upon the principal 
point, that the purchaser could compel an execution of the 
contract, he must have a receiver. 



No. 5, 



PODMORE V. GUNNING, 
5 Sim, 485, ante, p. 83. 



June, 1832. 



The bill stated that Sir T. Staines, deceased, was, at the time 
of making his will, desirous of making some provision for the 
plaintiffs Mary and Margaret Thomasine Podmore (who were 
generally understood to be his natural daughters), and had 
determined to give to them, after the death of Lady Staines, 
his wife, the residue of his property ; that Sir T. Staines com- 
municated his determination to his wife, upon which she pro- 
posed that he should leave the residue of his property to her, 
and promised to carry his determination in favour of the 
plaintiffs into effect ; that upon the faith of such promise. Sir 
T. Staines made his will, dated the 5th day of July, 1830, and 
in the following words: **I give to my friend Sir William 
Bolton, his executors, administrators and assigns^ the sum of 
lOOOZ. to be paid to him immediately after the decease of my 
dear wife S. T. Staines, and I give to Dr. Daniel Jarvis, his 

(6) Do€ on the demUe of Watton v. Routkdge, Cowp. 705. 

l2 
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executors, administrators and assigns, the like sum of 1000^ 
as a proof of the high esteem I entertain for him, to be paid to 
him immediately after the decease of my dear wife ; and as to 
all the rest, residue and remainder of my estate, of every nature 
and kind, and all the property I have, I give, devise aad 
bequeath the same to my said dear wife, her heirs, executors, 
administrators and assigns, for her own separate use and enjoy- 
ment, having a perfect confidence she will act up to those 
views which I have communicated to her in the ultimate dis- 
posal of my property after her decease. And I do hereby 
appoint my dear wife and Thomas Hodgkinson, Esq., execu- 
trix and executor of this my will." The bill further stated 
that Sir Thomas Staines died on she 13th of July, 1830, and 
in September following Lady Staines proved his will; that 
in April, 1831, Lady Staines made her will, which was in 
exact conformity with the aforesaid desire and determination 
of Sir Thomas Staines, in favour of the plaintiffs, and was 
made for the purpose of carrying his views into effect, and 
that Lady Staines thereby disposed of all the estate and pro- 
perty of Sir Thomas Staines, which would remain after pay- 
ment of his legacies, to or for the benefit of the plaintifis ; 
that on the 24th of November, 1831, Lady Staines inter- 
married with the defendant George Gunning, and that afler 
the marriage Gunning possessed himself of part of Sir T. 
Staines's personal estate ; that Lady Staines died on the 25th 
of January, 1832; that the defendant Gunning had burnt or 
destroyed, or procured to be burnt or destroyed, her said will 
and the draft thereof; and that, after her death, he took out 
administration to her ; and the defendant Hodgkinson proved 
Sir Thomas Staines's will. The bill charged that a sum of 
4898Z. three per cents, belonging to the testator's estate was 
then standing in Lady Staines's name, .and that Gunning had 
possessed himself of the wines, furniture and some other 
articles which belonged to the testator at his death. 

The bill prayed that the testator's personal estate might be 
duly administered, and the residue ascertained and secured for 
the benefit of the plaintifis, and that Gunning might be re- 
strained from selling the stock, wines, furniture, &c., and for a 
receiver of the testator's outstanding estate. 

The plaintifis having moved for an injunction and a re- 
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ceiver, accoi*diDg to the prayer of the bill, it was arranged 
between the parties that the stock should be transferred into 
court, and the wines, furniture, &e. sold, and the proceeds 
secured. 

The plaintiffs then amended their bill, by adding the heirs 
both of Sir Thomas and Lady Staines as parties, and by stating 
that upon Sir Thomas Staines's decease his widow entered into 
the possession of his real estates, and that after her death 
Gunning and the defendants, William Bridger and Charlotte 
his wife (the latter being the sister and heir of Lady Staines), 
entered into the possession of the same estates. The amended 
bill prayed that the testator's will might be established, and 
the trusts performed, that an account might be taken of his per- 
sonal estate, and that the plaintiffs might be declared to be en- 
titled to the clear residue thereof, and also to the testator's 
real estates; and that an account might be taken of the rents 
and profits thereof become due since Lady Staines's death, and 
that the same might be paid to the plaintifis by the defendants. 
Gunning and Mr. and Mrs. Bridger, and that they might be 
ordered to convey the real estates to the plaintifis, and to 
deliver up to them the title deeds thereof, and that Gunning 
and Mr. and Mrs. Bridger might be restrained from receiving 
the rents and profits, and that a receiver might be appointed 
thereof. 

The plaintiffs now moved for a receiver of the rents, and for 
an injunction as prayed by the amended bill. 

The motion was supported by the following and other affi- 
davits. 

Dr. Jarvis deposed that he had been intimately acquainted 
with Sir Thomas and Lady Staines for many years previous 
and up to the decease of Sir Thomas. That in a conversation 
with Sir Thomas at the time of making his will first therein- 
after mentioned. Sir Thomas told the deponent that he had 
two natural daughters (meaning, as the deponent believed, the 
plaintifis, Mary and Margaret T. Podmore), who were then 
women, and married two brothers of the name of Podmore. 
That the deponent did, at the request and agreeable to the in- 
structions of Sir Thomas Staines (who was then lying danger- 
ously ill), on the 30th of June, 1830, prepare a will for him, 
whereby he gave and devised the whole of his estate of every 
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nature and kind, and all the property he had, to his wife, her 
heirs, executors, administrators and assigns, for her own sepa- 
rate use and enjoyment, and in which he stated his having a 
perfect confidence that she would act up to those views which 
he had communicated to her as thereinafter mentioned in the 
ultimate disposal of his property after her decease, and by 
which he appointed his wife executrix and Thomas Hodgkin- 
son executor thereof. That Sir Tliomas Staines executed such 
will on the said 30th of June in the presence of the deponent 
and two other persons, whom he named. That on the 30th of 
June, and previous to the execution of the said will. Sir 
Thomas Staines, in the presence of deponent, addressing him- 
self to Lady Staines, said, " My wish is that the Podmores" 
(meaning the plaintiffs as* the deponent believed) '^ shall have 
my property after your death, provided, upon inquiry, you find 
they are respectable." To which she answered, " You may 
depend upon me.'' That Sir Thomas Staines, on the 5th of 
July, 1830, in a conversation with the deponent, expressed 
himself dissatisfied with his will, because he had not made any 
bequest to Sir William Bolton, an old and intimate friend, and 
also to deponent, and therefore desired deponent to burn the 
same, which the deponent did in Sir Thomas's presence, and 
that on the same 5th of July the deponent, at the request and 
agreeable to the instructions of Sir Thomas Staines, prepared 
another will, the substance of which the deponent set forth, 
and which was the same as that stated in the bill. The depo- 
nent further stated, that on the 5th of July, and previous to 
the execution of the last mentioned will. Sir Thomas Staines 
in his presence repeated to Lady Staines his intention and 
wishes as to the ultimate disposal of his property in the same 
language as on the occasion of his executing his will of the 
30th of June, 1830, or to the same effect, and that Lady Staines 
then undertook and promised Sir Thomas that she would fulfil 
his intentions of giving the residue of his property, after pay- 
ment of the legacies, to the plaintiffs. That the deponent 
made an entry in his pocket book of the conversation which 
passed between Sir Thomas and Lady Staines (a copy of which 
he set forth in his affidavit, and which was to the same effect 
as he had before deposed to). That on the 24th of July, 1830, 
Lady Staines requested deponent to prepare her will, at the 
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same time expressing her desire to give 1300/. in legacies to 
three persons whom she named, and to give all the remainder 
of Sir Thomas Staines's property to the plaintiffs, so as to 
carry the wishes and intentions expressed by him as before- 
mentioned into effect ; that the deponent did accordingly pre- 
pare Lady Staines's will, of which he set forth a copy in his 
affidavit from a draft in his possession. It commenced by 
giving the legacies, and then proceeded thus: — '^I give, devise 
and bequeath all the rest, residue and remainder of my estate 
both real and personal to my late husband's two natural 
daughters, Mary and Margaret Podmore, the present wives of 
Mr. Arthur and Mr. George Podmore, as tenants in common 
and not as joint tenants." 

The plaintiffs, George and Arthur Podmore, made an affi- 
davit stating, that in March, 1832, they asked Mr. Hodgkin- 
son whether he could give them any explanation as to that 
part of Sir Thomas Staines's will, which related to the future 
disposition of his property after Lady Staines's death ; that 
Hodgkinson was unable to do so, but informed them that 
Lady Staines had made a will shortly afler Sir Thomas's 
death, which was prepared by Dr. Jarvis, and wishing to have 
her will more formally made, she got one prepared by her so- 
licitor, but which will Hodgkinson had been informed that 
Gunning had destroyed; that in April, 1832, the solicitor ad- 
mitted to A. Podmore that he had prepared a will, which 
Lady Staines had executed, but that it was afterwards de- 
stroyed by Gunning; and on A. Podmore asking for a copy of 
the draft of the will, the solicitor stated that he had destroyed 
it with the consent of the parties (but without naming who 
they were), and added, that Lady Staines had left the depo- 
nents legacies, but did not state their amount. 

The following and other affidavits were made in opposition 
to the motion. 

Gunning deposed that he had frequent conversations with 
Lady Staines as to the property bequeathed to her by her 
former husband, but that she never informed him that it was 
bequeathed to her, subject to any injunction, command, or di- 
rection from her former husband as to the ultimate disposal 
of the residue thereof, after her decease, to the plaintiffs, but, 
on the contrary, that she frequently told deponent that it was 
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at her own absolute disposal, and that on the 9th of Novem- 
ber, 1831, previous to her marriage with the deponent, she 
executed her will, whereby she gave the whole of her property 
to him absolutely. 

Lady Staines's solicitor deposed, that during the year 1831 
he had frequent conversations with her respecting the property 
which had been bequeathed to her by the will of her late hus- 
band. Sir Thomas Staines ; that she invariably stated her con- 
viction that the whole of such property was given to her by 
his will for her own use and benefit absolutely and without 
any condition, limitation or control whatever, and that the 
words contained in such will, " having a perfect confidence she 
will act up to those views which I have* communicated to her 
in the ultimate disposal of my property after her decease" re- 
lated to and were intended solely to impress on her mind the 
great objection entertained by Sir Thomas Staines that any 
part of his property should, after her decease, be given to the 
family of the Bridgers, who were the nearest relations of Lady 
Staines; that in August, 1831, he prepared a will for Lady 
Staines according to the instructions he had received from 
her, and which will was duly executed by her on the 5th of 
August, 1831, that by the said will Lady Staines gave and 
bequeathed, amongst various other legacies, the sum of 500/. 
to each of the plaintiffs, Mary and Margaret T. Podmore, ex- 
pressly stating to the deponent that she did so voluntarily and 
out of respect to her late husband's memory, as she had reason 
to believe that they were his natural daughters, though she 
had no positive information on the subject, and that she often 
repeated to the deponent that she had not received any injunc- 
tion from Sir Thomas Staines so to do ; that the said will of 
the 5th of August, 1831, was revoked by a subsequent will 
executed by Lady Staines on the 9th of November, 1831, 
whereby she bequeathed the whole of her property to the de- 
fendant. Gunning. That the last-mentioned will was after- 
wards revoked by the subsequent marriage of Lady Staines to 
the defendant Gunning. A motion was now made on behalf 
of the plaintifis for a receiver of the rents of the testator's real 
estates, and for an injunction to restrain Gunning and Mr. and 
Mrs. Bridger from receiving them. 

Mr. Pepys and Mr. Turnery in support of the motion, 
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said^ that it appeared by Jaryis's affidavit that Lady^Staines 
had promised her husband, before he made both his first and 
his second will, that she would fulfil his intentions with respect 
to the plaintifis; that in pursuance of that promise she made 
her will within a few days after the testator's death; that it 
was quite clear that he was particularly anxious not to disclose 
the connexion which existed between him and the plaintifis; 
and that it was on that account that their names were not men- 
tioned in the will. 

The following cases were cited in support of the application : 
Thynn v. Thynn(a), Oldham v. Litchford (b), Devenish v. 
JBain€s(c)y Reech v. Kennigate{d)j Drakeford v. Wilks^e), 
Strickland v. Aldindge(f)y Chamberlain v, Agar{g). 

Mr. Knight and Mr. Duckworth, for the defendants, said, 
that the testator did not desire his wife to dispose of any part 
of his property after her decease for the benefit of the plain- 
tifis, unless upon inquiry she should find them respectable, so 
that he trusted not only to her integrity but to her discretion; 
that if the court were ultimately to grant to the plaintifis the 
relief which they asked. Lady Staines would be made merely 
tenant for life, and the court would make a disposition of the 
testator's property, which he himself declined to make; that 
the cases which had been cited related to personal estate only, 
and there was no case in which the doctrine applied by the 
court to personalty in cases of fraud had been extended to real 
estate; that Oldham y. Litchford was a direct decision to that 
efiect, for it appeared by the editor's note to that case, that the 
decree, so far as it afiected the real estate, was discharged on 
the re-heanng; that the words of the 7th section of the Statute 
of Frauds most imperatively required that all declarations of 
trust should be in writing, and if a breach of promise, similar 
to that stated in the present case, were made equivalent to a 
breach of trust, there would be an end of the statute ; that it 
was clear that the testator intended to leave it to his wife's dis- 
cretion to spend as much of his property as she pleased, and 
that therefore there was no trust which this court could exe- 
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cute; thsit Strickland y.Aldridge was not a decisioD but merely 
a direction that a plea should stand for an answer, with liberty 
to except ; that that case related to the Mortmain Act ; and 
having regard to the strong language of that act, it would be 
monstrous to hold that a party could on his death-bed make a 
parol disposition for a charitable purpose; that in the case 
put by Lord Eldon, in his judgment in Strickland y. Aldridge, 
of a father devising his estate to his youngest son under pro- 
mise that the latter would pay 10,000/. to the eldest son, his 
lordship did not say that the devisee would be a trustee of the 
real estate to the extent of 10,000/., or that that sum would be 
a charge on the real estate; Lord Irnham v. Child (Ji)y Mere- 
dith V. JIeneage(i), Sale v. Moore (k), Wilson v. Majorat), 
Bradly v. Westcott (m)y Moss v. Iloss(n)f BuU v. King^ 
ston(o)j Pushman v. Fillite7'(p), 

The Vice-Chancellor. — I cannot but think that if at the 
hearing of the cause the facts should appear as they do upon 
the present affidavits, the court would give relief. I have 
always understood that the court would interfere to prevent the 
obtaining of an estate by fraud, notwithstanding the Statute 
of Frauds. A variety of cases might be put. Suppose a man 
deputes an attorney to buy an estate for him, and the attorney 
purchases that estate for himself, the court would interpose, 
notwithstanding the Statute of Frauds. It is clear to me, from 
the language which Lord £Idon uses in the case of Strickland 
V. AldridgCy that he did consider that this court would interfere 
for the purpose of giving effect to the Mortmain Act upon the 
same principle that it would give its assistance for the purpose 
of preventing fraud as between private individuals. His lord- 
ship says, " The statute was never permitted to be a cover for 
fraud upon the private rights of individuals; and though within 
the intention, it cannot be said a trust is declared. Under these 
circumstances, it is clear a trust would be created upon the 
principle on which this court acts as to fraud." 

Then his argument is this ; that as this court would, notwith- 
standing the Statute of Frauds, relieve in a case where a trust 
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would be created, upon the principle of this court, which denies 
to all persons any adyantage obtained by fraud ; so if it turns 
out that the frand attempted to be practised was a fraud upon 
the rights of parties, arising out of the Statute of Mortmain, 
this court will also relieve. 

The principle upon which Mucklestone v. Bronm (q) as 
well as Strickland v. Aldridge proceeded shows that, notwith- 
standing the Statute of Frauds, this court will interpose to 
prevent a party from being deprived of his right by means of 
fraud. 

If that be so, the question is, whether there is not, as this 
case now stands, sufficient ground for the interference of the 
court. Now, supposing that those words were omitted out of 
the case which Dr. Jarvis represents as forming part of the 
conversation, namely, " provided you find them respectable," 
then there would be clearly and expressly a promise on the 
part of Lady Staines to convey, afler her death, what her hus- 
band gave to her, to his two natural daughters. The right of 
the persons to take is not, I think, materially affected by the 
introduction of those words, because we must compare what 
Dr. Jarvis says with regard to them with what he states in the 
written memomndum to have taken place between Sir Thomas 
and Lady Staines. He there says '^ she has the whole of his 
property, with an understanding that at her death, subject to 
the two legacies, (she consented with great readiness) to leave 
the whole of his property to his two natural children." Then 
the two natural children are named. I cannot therefore but 
think that the promise must be taken to be in substance as it is 
represented in the written memorandum, and that it is not 
affected by those words, " if you find them respectable." 
Supposing, however, those words to have been actually used, 
and to have formed part of the promise, it is not represented 
upon these affidavits that Lady Staines did not find the parties 
respectable, and if they are not stated not to be respectable, 
they must be taken to be respectable. 

In that respect the case is clear enough, and it does not 
appear to me to be materially altered or embarrassed by the 
circumstance that the will which Lady Staines made did not 
give the whole of the property to the plaintiffs, but made an 
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exception in favour of certain legatees. Probably sbe under- 
stood the promise in a loose way. It may reasonably be sup- 
posed that neither this lady nor Dr. Jarvis, nor any other 
person unacquainted \rith the doctrines of this court, would 
understand the words as so strictly creating a trust in favour 
of the two daughters as that there should be no exception in 
the shape of legacies to other persons. But in whatever way 
the words may have been understood, the promise, which is a 
matter of fact, cannot be affected by it, and I cannot but think 
that this is a case in which there ought to be a receiver. 

Motion granted. 



No. 6, 



PEACOCK V. PEACOCK, 

16 Ves. 49, antej p. 37. 



November, 1808; March, April, and May, 1809. 

A MOTION was made by the plaintiff that the defendants Lewis 
Peacock and Thomson may be restrained from receiving the 
outstanding debts belonging to the partnership of the plaintiff 
and the defendant Peacock; that a receiver may be appointed; 
that the defendant Thomson may be restrained from intei'fering 
in the conduct of the business of the said partnership; that both 
defendants may be restrained from preventing the plaintiff re- 
turning to the house where the business was carried on, and 
preventing or molesting the plaintiff in conducting it, and for 
a production of the books, &c. 

The bill represented that the defendant Peacock had verbally 
agreed to take into partnership with him, in his business of 
law stationer, the plaintiff, his son, to be entitled in equal 
moieties from the 1st October, 1803. Disputes arising between 
them, the plaintiff was compelled to quit the defendants bouse, 
where the business was carried on, and the defendant Peacock 
afterwards took the defendant Thomson into partnership with 
him. 
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The defendant Peacock, by his answer, denied the agreement 
to admit the plaintiff into partnership. 

Sir Samuel Romilly and Mr. Leach for the plaintiff; Mr. 
Mart and Mr. Heald for the defendant. 

The Lord Chancellor (Eldon). — Under the circumstances 
of this case, it is clear that this court cannot prevent the de- 
fendant from forthwith dissolving this partnership. As it is a 
partnership without any agreement for continuance, it may be 
dissolved at any time, subject to the proper accounts. The 
plaintiff also cannot make out that the house has been so thrown 
into the partnership, that the defendant cannot consider it his 
own, and under the circumstances there is no pretence for re- 
presenting it as part of the partnership property. 

With regard to the point of practice as to reading affidavits, 
this court has interposed in these cases of partnership upon 
principles, not the same, but analogous to those on which it 
interposes in the case of waste. In that instance, if the fact 
can be maintained, the objection is pressed with very little 
effect, that the parties may proceed vying with each other by 
affidavits without end. The court does permit affidavits, taking 
care to prescribe limits according to the circumstances of each 
case. In the case of partnership, the court acts upon this 
principle, that the good faith of the partners is pledged mutu- 
ally to each other that the business shall be conducted with 
their actual personal interposition, enabling each to see that 
the other is carrying it on for their mutual advantage, and not 
destroying it. The court, with the view in each case to have 
sufficient and no more than sufficient information, does exercise 
a discretion in hearing affidavits, to ascertain what is fit to be 
done, especially in the case of a partnership, the arrangement 
and management of which are to continue. 

With regard to the merits of this case, the facts, whether 
this partnership is or is not beneficial, is not so material as it 
has been supposed, the plaintiff not being able, by any agree- 
ment expressed or implied, to make out that the defendant 
was not at liberty, if his moral view of the circumstances led 
him to it, to put an end to the partnership ; and if he did put 
an end to it, the plaintiff being entitled to an aliquot share of 
profits, can only have an account; but it is impossible to 
maintain that the house was ever brought into such a condition, 
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that the plaintiff can be entitled to carry on the trade in that 
house, afler the dissolution of the partnership^ or to have the 
house itself considered an item in the joint estate. Taking it 
to be clear at this moment^ that this was a beneficial partner- 
ship, the plaintiff having a title to a certain definable aliquot 
part of the profits, could, at the hearing, have no more than an 
account of the profits at the period of dissolution, taking care 
that what business is now in execution shall be considered as 
part of the partnership, and that the debts shall be paid. At 
some period such an account must be taken, and with a view 
to it the plaintiff is entitled to an investigation before a jury, in 
an issue to ascei*tain whether he is entitled, and in what share 
and amount, to the profits of this partnership. 

After the determination of that issue the account will be given 
upon the principle resulting from the verdict ; or, if the plain- 
tiff shall appear to have no interest, the bill will be dismissed ; 
but the court has no power, considering him as a partner, to 
introduce him into the defendant's house. 

Tjie defendant's counsel asked whether he could be com- 
pelled to try an issue. 

The Lord Chancellor. — ** In a case at the Rolls, upon a 
bill for an account of partnership transactions, the defendant 
denied the partnership, and insisting upon that point which 
has so much perplexed the court, refused to set forth the ac- 
count. Lord Kenyon would not compel him to set out the 
account, but said the court must as speedily as might be know 
the truth of the allegation as to the claim of partnership, and 
directed an issue for that purpose. The fact of partnerahip 
depends on so many circumstances that I could not at the 
hearing refuse an issue if prayed, but no verdict of a jury could 
raise a doubt in my mind upon the defendant's right to exclude 
the plaintiff from his house.'' 



An issue was accordingly directed, and the verdict estab- 
lished that the plaintiff was a partner entitled to one-fourth of 
the profits. The motion was renewed ; the defendant having 
afler the verdict, by a notice in writing to the plaintiff dated 
the 11th March, 1809, reciting the effect of the verdict, declared 
that the said partnership is and shall be ** dissolved upon this 
day." 
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Sir Samuel BomiUy aud Mr. Leach in support of the 
motion. Reasonable notice must be given to dissolve a part- 
nership subsisting for an indefinite period : what notice must 
depend upon circumstances, particularly the nature of the 
business. In a commercial country it is of the utmost im- 
portance that such a question should be determined upon great 
consideration. The proposition of the defendant, not supported 
by any authority, would produce the utmost inconvenience, 
that any partner has the power to declare the partnership dis- 
solved, and at once the dissolution is established, and they are 
from that moment tenants in common of all the joint property ; 
consider the inconvenience that may, to a man having con- 
siderable property standing out upon security, be the con- 
sequence of such a notification, that the concern is from that 
instant at an end, having nothing in the nature of notice, 
which is necessary for winding up the concern, and as it is 
reasonable that the party may have an opportunity of inquiiing 
for another concern to which he may transfer his capital. 

Considering the partnership, therefore, as still subsisting, the 
plaintiff is entitled to interfere and to refuse the introduction 
of a stranger, to whose skill, judgment and integrity, his 
interests, in his opinion perhaps, cannot with safety be com- 
mitted. Even supposing the profits of the person so intro- 
duced are to come out of the defendant's share, still the plaintiff 
may sustain an injury by the possible consequence, in the event 
of a future dissolution, from the opportunity of connection with 
the customers. 

Mr. Sart and Mr. Heald for the defendant. These parties 
to this voluntary engagement, not having fixed any limitation 
of the period of its duration, are not bound beyond the 
respective will of each. The connection must be dissolved at 
the instant that either thinks fit so to declare. The law of 
this country does not raise the obligation of reasonable notice 
without defining in some way what it shall be. They had the 
power of obviating the inconvenience by express stipulation 
either for continuance or notice ; not taking that course, the 
conclusion is, that they intended the choice of the determination, 
as of the commencement, of their connection to be mutual. 
Certainly that arbitrary right to determine will not be allowed 
to effect injustice with reference to the joint concerns depending 
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at the determination. For* the purpose of winding-up those 
transactions the connection continues^ but the effect of this 
notice is to prevent any new joint engagement. The court will 
not appoint a receiver, except from the necessity of preventing 
either party from collecting the property with a view to a future 
determination. 

Sir Samuel RomUly in reply. The uncertainty of reason- 
able notice is no objection, and the mercantile law affords 
several instances; as what shall be reasonable notice to dis- 
charge an indorser ; what the reasonable time for presenting a 
bill. So what can be more uncertain than the right of the lord 
of a manor to a reasonable fine ? The notice is capable of being 
reduced to certainty by the custom of the particular trade, 
which governs the contracts entered into. It is as important 
to a trader quitting a business of this nature as to a tenant 
quitting a farm to have time to look round, and inquire how 
he may employ the capital thrown upon his hands. If a part- 
nership can be so determined, it is singular that no instance is 
produced. The inconvenience and injustice may be enormous. 
Suppose a quantity of raw material bought for the purpose 
of being manufactured, could either party throw upon the 
other the loss which must arise from selling that stock in its 
original state ? Upon such a dissolution of partnership in the 
trade of a wine merchant while cargoes were at sea, could a 
sale upon the credit of that house according to the usaal course 
of their business be thus prevented ? 

The Lord Chancellor. — The difficulty which struck me 
when this motion was originally made, and which still con- 
tinues, is of this nature. The father employed his son in his 
business, and as is frequently done by a father meanipg to 
introduce his son, the business was carried on in the name of 
'' Peacock and Co." It appeared to me that the son, insisting 
that he had a beneficial interest, must be entitled to an equal 
moiety or to nothing ; that as no distinct share was ascertained 
by force of any express contract between them, they must of 
necessity be equal partners if partners in anything. In that 
view the result of the issue that was directed appears to be 
extraordinary. The proposition being that the son was interested 
in some share not exceeding a moiety, the jury in some way, 
upon the footing of quantum meruit, held him entitled to a 
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quaHer, I have no conception how that principle can be applied 
to a partnership. The parties, however, consider themselves 
bound by that verdict. 

With regard to what has passed since the question was much 
agitated at the bar, whether this partnership is now dissolved 
by the notice in writing from the defendant that from and after 
the date of that notice the partnership should be considered 
dissolved, the plaintiff insists that it is not dissolved, and 
that it can be dissolved only upon reasonable notice. I have 
always taken the rule to be, that in the case of a partnership, 
not existing as to its duration by contract between the parties, 
either party has the power of determining it when he may think 
proper, subject to a qualification that I shall mention. There 
is, it is true, inconvenience in this ; but what would be more 
convenient ? In the case of a partnership expiring by effluxion 
of time, the parties may by previous arrangement provide 
against the consequences; but where the partnership is to 
endure so long as both partners shall live, all the inconvenience 
from a sudden determination occurs in that instance as much 
as in the other case. I cannot agree that reasonable notice is 
a subject too thin for a jury to act upon, as in many cases juries 
and courts do determine what is reasonable notice. With regard 
to the determination of contracts upon the holding of lands 
when tenancy at will was more known than it is now, the 
relation might be determined at any time; not as to those 
matters which during the tenancy remained a common interest 
between the parties, but as to any new contract the will might 
be instantly determined. When that interest was converted 
into the tenancy from year to year, the law fixed one positive 
rule for six months' notice, a rule that may in many cases 
be very convenient; in others, that of nursery grounds for 
instance, most inconvenient. As to trades in general, there is 
no rule for the determination of partnership, and I never heard 
of any rule with regard to different branches of trade ; and sup- 
posing a rule for three months' notice, that time might in one 
case be very large, and in another, in the very same trade, 
unreasonably short 

I have therefore always understood the rule to be, that in the 
absence of express contract the partnership may be determined 
when either party thinks proper; but not in this sense, that 

M 
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there is an end of the whole concern. All the subsisting en- 
gagements must be wound up ; for that purpose they remain 
with a joint interest : but they cannot enter into new engage- 
ments. This being the impression upon my mind, I had some 
apprehension, from the turn of the discussion here, that some 
different doctrine might have fallen from the court at Guild- 
hall ; but upon inquiry from the Lord Chief Justice as to his 
conception of the rule, I have no reason to believe that if this 
notice had been given before the trial the jury would not have 
been directed to find that the partnership was by the delivery 
of that paper dissolved. My opinion however being such as 
I have stated, I can do no more in this unhappy case than 
restrain each party from receiving the effects of that partner- 
ship determined at the date of that paper, and appoint a receiver 
of the outstanding estate. This has so entirely altered the 
views of both the parties that it is better that any further pro- 
position should be the subject of another motion. 



No- 7. 

HALE V. HALE, 
4 JBeav. 369, ante, p. 44. 



July, 1841 



This was a motion on behalf of a dormant partner for a receiver 
of partnership property against the partner in possession. 

The testator Joseph Hale, who in his life time carried on the 
trade of a brewer in partnership with the defendant George 
Hale and two other persons, was entitled to one fourth of the 
stock and profits. 

In 1810 he made his will, whereby he gave his estate and 
effects to the defendant and Pewtress, in trust to pay an annuity 
to his wife for life, and subject thereto in trust to pay the divi- 
dends and proceeds to the plaintiff his son, and after the widow's 
decease upon trust to transfer and pay to the plaintiff the whole 
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of the residuary estate. The testator appointed his wife, Pew- 
tress, and the defendant, executors. 

The testator died in 1812, and his will was proved by his 
wife, James Pewtress, and the defendant George Hale. 

After the death of the testator it seemed to have been pro- 
posed that the plaintiff should succeed directly and avowedly 
to his father's interest in the partnership, and the parties 
appeared to have been about to enter into a proper agreement 
for that purpose, when it was suggested that it was not com- 
petent for the plaintiff, being a spiritual person, by law to enter 
into partnership in a trading concern. The consequence was 
that expedients were resorted to to vest the legal interest in 
another person for his benefit, and the executors of the testator 
agreed in respect of the testator's interest to continue partners 
in the concern in relation to the residuary estate which belonged 
to the plaintiff. The business continued to be carried on by 
them in conjunction with the other partners. 

In 1815 new articles of partnership were entered into between 
the other partners and the defendant and Pewtress, who repre- 
sented the interest of the testator's estate. 

The partnership was continued until 1820, when the two other 
partners retired. Pewtress died in 1827, and the widow died 
in 1832. The partnership continued, the whole interest in the 
partnership property having become vested in the defendant 
and the plaintiff. The plaintiff continued to be treated as a 
partner in the concern ; accounts were from time to time rendered 
to him, which he examined and signed down to July 1840, and 
he received from the defendant his share of the profits as they 
from time to time arose. 

The plaintiff became desirous of putting an end to the part- 
nership, and of winding up the affairs; but in consequence of 
disagreements between the parties this bill was filed for effecting 
that purpose. It prayed for an account of the partnership assets, 
for a declaration that the plaintiff was entitled to one half of 
the profits, that the concern might be sold, and for a receiver 
and manager in the meantime. 

The defendant insisted that the testator's share had ceased to 
form part of his assets and had become the absolute property of 
the plaintiff, and that by virtue of the statutes of the 21 Hen. 8, 
c. la, 88. 6, 32, the 57 Geo. 3, c. 99, s. 3, and the 1 & 2 Vict, 
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c. 106, 88. 29, 31, the plaintiff was not entitled to the relief 
prayed by the bill ; or if that defence were untenable, he then 
insisted that the accounts which had been signed by the plaintiff 
were settled accounts, and that he was thereby barred from any 
claim to have them opened and examined; but he stated he 
was willing to come to a fair account with the plaintiff if the 
suit was withdrawn. 

It should be observed, that by the first-mentioned statute (21 
Hen. 8, c. 13, s. 5) it is enacted, that no spiritual person shall by 
himself, nor by any other for him, buy, to sell again for profit, 
any cattle, &c. or merchandize, upon pain to forfeit treble the 
value ; and it is enacted that every such contract shall be utterly 
void. By the 32nd section it is provided, that no spiritual 
person shall keep a tanhouse or beerhouse upon certain penalties. 
The 57 Geo. 3, c. 99 (passed in July, 1817) repealed so much 
of the former act as related to " buying and selling," and by 
the third section enacted that no spiritual person should by 
himself, or by any other for him, engage in or carry on any 
trade or dealing for profit under certain penalties; and it 
enacted that every contract made by him in any such trade 
should " be utterly void and of none effect." 

By the third-mentioned act, 1 & 2 Vict. c. 106 (passed in 
August, 1838), the 21 Hen. 8, c. 13, was wholly repealed, and 
by the 29th section it is enacted, that no spiritual person shall 
by himself, or by any other for his use, engage in or carry on 
any trade or dealing for gain or profit, unless the partners shall 
exceed six, " or in any case in which any trade or dealing, or 
any share in any trade or dealing, shall have devolved or shall 
devolve upon any spiritual person, or upon any other person for 
him or to his use, under or by virtue of any devise, bequest, 
inheritance, intestacy, settlement, marriage, bankruptcy or in- 
solvency ; but in none of the foregoing excepted cases shall it 
be lawful for such spiritual person to act as a director or manag- 
ing partner, or to carry on such trade or dealing as aforesaid in 
person. The 31st section enacts, that spii'itual persons illegally 
trading may be suspended, and for the third offence deprived, 
and contains the following proviso : '* provided always, that no 
contract shall be deemed to be void by reason only of the same 
having been entered into by a spiritual person trading or dealing 
either solely or jointly with any other person or persons contrary 
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to the provisions of this act ; but every such contract may be 
enforced by or against such spiritual person, either solely or 
jointly with any other person or persons, as the case may be, in 
the same way as if no spiritual person had been party to such 
contract." 

A motion was now made on behalf of the plaintiff for a re- 
ceiver; and after much argument, 

The Master OF the Rolls (Lord Langdale).— The defence 
which is made by the defendant in this cause is certainly very 
extraordinary. For thirty years the defendant has admitted 
the interest of the plaintiff in this partnership, and has accounted 
to him from time to time for his share of the profits. Few 
things then could surprise one more than to find at the end of 
such a period, when legal relief is demanded on the behalf of 
the plaintiff, the defendant saying to the plaintiff " You are a 
spiritual person and by law are entitled to no relief whatever ; 
I admit I have had the management of that which I have con- 
sidered to be your property for thirty years. I have admitted 
you to a share of the profits which from time to time have 
arisen from the concern ; but now I say that you are entitled 
to nothing by law in respect of this property ; however, when 
your legal title is defeated, I am willing to come to a fair 
account ; in other words, I will account to you in such manner 
as I think just and right when I have established that you have 
no lawful right whatever." Certainly a defence more singular 
and more likely to occasion regi*et to the party making such a 
defence, when he comes seriously to consider it^ one has seldom 
seen. 

Let us consider the matter for a moment without reference to 
the statute. Whether this gentleman is a partner or not would, 
in one sense, be entirely immaterial. That which was partner- 
ship property at the death of the testator was continued and 
employed in the trade, and made profitable to those who were 
engaged in and had the benefit of it. It is said there was no 
provision to allow the executor of a deceased person, or the 
legatee of a deceased partner, to enter into the partnership. 
This is very true ; but what is an executor or the legatee entitled 
to ? Has he a right merely to the pecuniary value at the death 
of the testator, or has he a right to the profits which have been 
made by the continuing partners by the use of that property 
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which belonged to him by virtue of the bequest ? Is there anj 
thing more clear in the law as administered in this court than 
that he is entitled to the latter ? The executor of a deceased 
partner^ or the legatee of his interest, is not obliged to submit 
to the statement of the account which is made by the continuing 
partners; clearly not, in the absence of all contract to that 
effect^ which is admitted to be the case here. He has a right 
to say, ** I must have the actual value of my share of the 
partnership assets determined; and although it may be very 
inconvenient for you to ascertain the value in the mode pre- 
scribed by the law, yet, if we cannot otherwise agree, I must 
have it ascertained by the only mode by which it can be ascer- 
tained accurately, namely, by a sale for what it will fetch in 
the market." I apprehend that there can be no doubt that the 
executor and legatee have a right to have the partnership pro- 
perty realized, and the real value of their share determined by 
ascertaining the value of the surplus af^er satisfying all demands 
upon the partnership assets. That being the case, the plaintiff, 
whether a partner or not, had a right to have the amount of his 
share ascertained by realizing the whole of the property. If 
he were a partner, that result cannot in the least degree be 
doubted, for there was a partnership continuing for an indefinite 
time, which not having been determined continued on the terms 
on which it before existed. Therefore, whether he was a 
partner or a legatee permitting his property to remain engaged 
in the partnership trade, he would have a right at any moment 
to put an end to the partnership by merely communicating his 
will to the other party ; and then of course he would have a 
right to have his share of the property ascertained. 

I observed in the course of the argument, and I see it war- 
ranted in some pails of the answer, that the defendant sets up 
this sort of claim : he says, let the amount of the testator's 
share at his death be ascertained, that is what I owe you, and 
that I am willing to pay you; and it has been maintained 
throughout that he is only entitled to have the value made out 
in some way, but not in the only way in which the true value 
can be ascertained. It appears to me that the argument in that 
respect is without foundation, for whether this be considered to 
be a portion of the residuary estate of the testator, or whether 
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it be considered to be a share which the plaintiff is entitled 
to as a partner, he has either a right to have the affairs of 
the partnership wound up, or to have the property which is 
in it ascertained in the only manner in which it can be ascer- 
tained. 

It is then said that it must be considered as a partnership, 
and therefore the statute applies. 

That is a matter of so very great importance to everybody, 
that I had better read the statute over very carefully before I 
express my opinion upon it. If I should be of opinion that the 
statute does not preclude the plaintiff from relief, then the 
question is what is to be done in the meanwhile. 

I think it a most unfortunate thing that the defendant should 
have instructed those who act for him to set up this defence, 
because it amounts to a claim of the whole property to himself. 
I cannot admit the ingenious construction which is attempted 
to be put upon this answer. It is a denial of the right of the 
plaintiff to relief of any kind, and the result of supporting the 
defence would be, that for any thing that the law can do, the 
property belongs entirely to the defendant who claims it. 

Then is a partner, being a legal personal representative, having 
property of his own intermixed with the property of the plaintiff, 
to be allowed to say, '' I claim this as my own, to do with as I 
please ; and although you have a prim4 facie case in this court, 
you shall not interfere with my management of it at all 1" 

1 shall read the statute and consider of the sort of order 
which ought to be made. If I think the statute does not pre- 
clude the plaintiff from relief, then I shall ask for a copy of the 
notice of motion. I cannot but think it would be very expedient 
if the parties would come to some better arrangement than by 
means of this court. It has been said (and I have said it my- 
self) that I am very reluctant to interfere in a case where there 
is no insolvency or difficulty of that sort. The defendant does 
not devote a very lai^e portion of his time to the business, but 
that may not be necessary; nothing however is made out 
against him as to his management of the property, and there- 
fore there is not the least reason upon the ground of any mis- 
conduct to deprive him of the possession. The reason to deprive 
him of the possession of the property (if it be a sufficient reason) 
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is, that he claims the whole property for himself hy the means 
which he has set out in his answer. 

July 21. 

The Master of the Rolls said that he had considered the 
case, and was of opinion that the plaintiff was entitled to a 
receiver and manager. 



No. 8. 

CURLING V. MARQUIS OF TOWNSHEND. 

19 Ves. 627, ante, p. 60. 



August, 1816. 



The original hill stated that the defendant, heing tenant of a 
house and premises at Westboume Green under a lease by the 
plaintiff to him, executed in 1807, for nine years, and having 
cut down trees and pulled down buildings, in order to prevent 
proceedings, a reference to two surveyors was proposed, to ascer- 
tain the amount of dilapidations, which was accordingly ascer- 
tained at 2000/., which sum the defendant, in 1809, agreed to 
secure by his bond and warrant of attorney for lOOOZ., payable 
in six months, and by a post obit security on estates of the 
annual value of 5000Z., to be settled under a covenant in his 
father's marriage settlement, to pay, if he should survive his 
father, 3000Z. to the plaintiff. The defendant's father died in 
1811, and in 1813 the defendant obtained a decree for a settle- 
ment upon him under the covenant in his father^s marriage 
settlement. The plaintiff took out an elegit and applied for a 
charge on the estate. The bill prayed that a charge of 30001. 
may be established upon the estate decreed to be settled on the 
defendant, &;c. ; and also that the sum of lOOOZ. may be raised 
out of the said estate. 
The defendant having by his answer, filed in August, 1814, 
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without attestation of honor, admitted the facts charged as to 
the reference to ascertain the amount of dilapidations and the 
securities, &c., in February, 1816, filed a cross bill, by that, 
and in his answer to a supplemental bill, filed by the original 
plaintiff in October, 1815, denying any acts of waste or dilapi- 
dations, except for the purpose of building and improvement, 
which more than compensated them, and were done with the 
knowledge of the plaintiff, and stating that the defendant was 
induced, by the misrepresentation of the plaintiff, and the de- 
fendant's belief that the securities were fairly obtained, to put 
in his answer ; that papers by which he could have contradicted 
the statements of the bill were withheld from him and his 
solicitor ; and circumstances have since come to his knowledge 
on which, had he known them, he would not have put in his an- 
swer to that effect ; that his solicitor refused to have it filed until 
furnished with papers in the hands of his former solicitor, but 
on the plaintiff's assurance that the facts were true, and threats 
of a sequestration, permitted it to be filed, not upon attestation 
of honor ; the defendant insisting that he is not bound by it on 
account of false statement, that the surveyors had surveyed and 
valued, kc. according to the bill, alleging that the defendant's 
father was, in 1809, at the age of fifty-seven, the defendant 
thirty-seven, that the estate is more than sufficient to pay all the 
defendant's debts, and he is proceeding to sell for that purpose, 
and is ready to pay what shall appear upon account to be fairly 
due to the plaintiff. 

The cross bill prayed that the securities may be delivered up 
as obtained by fraud, and that satisfaction may be entered upon 
the judgment ; or that the securities shall stand only for what 
may be actually due, and an injunction against the elegit. 

Two motions were made by the defendant, first, that the 
replication in the original cause may be withdrawn, and that 
the defendant may be at liberty to file a supplemental answer ; 
secondly, that an order of the yice-Chancellor for the appoint- 
ment of a receiver may be discharged. 

Sir Samuel BomUlt/f Mr. Leach, Mr. Wingfield, in support 
of the motions ; Mr. Bell, Mr. Home and Mr. Temple for the 
plaintiff in the original cause. 

The Lord Chancellor (Eldon). — The answer to the 
original bill was put in without oath or attestation of honor, 
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and was accepted without either of those sanctions ; but my 
opinion is, that with regard to a question of this nature the de- 
fendant gives the same authority to the court to look at the cir- 
cumstances denied or admitted in the answer so put in for the 
purpose of administering civil justice between the parties, as if 
it was put in upon attestation of honor or upon oath. This is 
an application by the defendant to be at liberty to file a supple- 
mental answer ; in other words, to deprive the plaintifi^ of the 
benefit to which he is entitled from that answer which is upon 
the record, and the motion has been thus framed in modem 
times instead of the old form to amend the answer upon this 
ground, that though a case may exist in which the defendant 
shall be permitted in a supplemental answer to state what he 
can to correct or vary his former answer ; still it is more proper 
to keep the first answer upon the file, in order that justice may 
be done in every view of the case in which that answer was 
sworn. 

The answer of this defendant, though it is not open to the 
same consequences, the penalty or disgrace attaching upon false- 
hood, as if it was put in upon oath or attestation of honor, must 
be dealt with as to amendment precisely in the same way. In 
every former instance the party proposing to obtain this permis- 
sion has been required to give a precise statement of what he 
means to put upon the record : the court with great care and 
jealousy, before it will allow a defendant to withdraw a state- 
ment that is beneficial to the plaintifi*, requiring to be clearly 
satisfied that justice demands such a benefit to the defendant; 
and, to secure that efiect, has required him specifically to state 
what he wishes to put upon the record, that the court may 
judge how far his application is reasonable. That not having 
been done in this instance, in strictness the omission is an an- 
swer to this motion, but it would not be useful so to treat it, 
as the defendant means to have the opportunity to put in an 
answer which shall represent matters as he represaits them in 
his cross bill, or in his answer to the supplemental bill and in 
the cross bill taken together ; and then the question is, whether 
such a case is made out that with the attention due to the general 
interests of mankind as suitors the court can, under the circum- 
stances of this case, admit a supplemental answer to this original 
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bill such as I have alluded to. My opinion is that the court 
cannot do it 

In coming to this conclusion I have the satisfaction to find 
that the merits, if put upon the record, would not materially 
alter what the court would do in a case of this kind. There is 
no charge of collusion between the defendant's agent and the 
plaintiff, and unless collusion is made out, the misrepresentation 
alleged is not such as will let in the defendant to file a supple- 
mental answer of this sort. It would be very difficult even 
upon negligence, unless the party was led into it, to have the 
records of the court altered ; and I dare not in such a case, let 
it be in fact what it may, lay down a principle that would form 
a precedent for permitting an answer after the lapse of two 
years to be altered in effect fi'om one end to the other. This 
must therefore be considered as it stands upon the record un- 
altered; and I should be sorry to be thought to have much 
doubt upon a point of so much importance. 

August 17. 

The Lord Chancellor. — With a view to determine the 
other question, whether the order of the Vioe-Chancellor ap- 
pointing a receiver ought to be discharged, I must take as a 
fact upon that answer, which I have decided cannot with safety 
to the general interests of mankind be altered, that the defend- 
ant was in 1809 indebted to the plaintiff 2000Z. ; and as security 
for lOOOZ. gave him a bond and judgment, on which he was at 
liberty in six months to take out execution against the defend- 
ant's person and property, and for the other lOOOZ. the plaintiff 
took what is called a post-obit security, upon the contingency 
that the defendant, if he should survive his father, would on 
the death of his father pay 3000Z. in satisfaction of that 1000/. : 
the bargain therefore was three for one. This court has always, 
upon grounds of public policy, held, that where a man is deal- 
ing for his expectation, these matters shall be sifled to the 
bottom ; and my predecessors having held that those demands 
may be the subject of assurances, it is obvious that this money 
might have been secured upon more reasonable terms. By 
special contract also certain lands of the annual value of 5000Z. 
were affected with this debt by way of charge. If this had 
been a security by the post-obit merely, and a bill had been 
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filed upon grounds of public policy for an injunction, this court 
would at least have said the plaintiff could not come to be re- 
lieved against the post-obit without paying into court the 
principal and interest of the actual debt. The plaintiff in this 
case is a judgment creditor, and by the answer, which I cannot 
permit to be taken off the file, it is admitted that he had taken 
out execution, which he could not enforce on account of the then 
circumstances of the title. It has been long settled, that if a judg- 
ment creditor takes execution and finds the estate protected by 
circumstances respecting a prior title, he may apply for a re- 
ceiver. It is said that the supplemental bill produced a different 
state of facts, and that the defendant having survived his father 
has become tenant in tail and is himself owner of the legal estate. 
The answer to that might be, that the plaintiff having originally 
a right to a receiver, the subsequent alteration of circumstances 
would not affect that right and oblige the court to send him to 
law ; but it does not appear that he could execute his judgment 
at law. Upon that therefore he would be entitled to a receiver; 
and, farther, by the charge he is in truth an equitable mortgagee : 
therefore unless the money is brought into court I cannot refuse 
a receiver. It is said to be monstrous to appoint a receiver 
upon an estate of 5000/. a-year, and so it seems to me ; but the 
answer is, that the defendant may tender some reasonable part 
as a security, or may bring the money into court. 

It is not of necessity that the defendant can affect this post- 
obit bond, though he may succeed in that. In Mr. Wharton's 
case (a) the House of Lords held several post-obit securities to 
be good. 

It was suggested that the defendant was proceeding to dispose 
of the estate, and soon aflerwards the order was pronounced 
that he should pay into court 2000/. with interest and costs ; or 
in default thereof that the order for a receiver should go. 

(a) Wharton v. May, 6 Ves. 27. 



( 173 ) 



No. 9. 

GRESLEY V. ADDERLEY, 

GRESLEY V. HEATHCOTE, 

1 Swans. 573, antej p. 61. 



May, 1818. 

Bt indentures of lease and release dated the 20th and 21st of 
July, 1697, Sir Thomas Gresley, baronet, and Frances his 
wife, and William Gresley his son and heir apparent, con- 
veyed to trustees certain estates in the county of Derby, as to 
part to the use of William Gresley for life ; remainder to the 
use of Barbara his wife for life, in lieu of dower ; and as to 
the rest to the use of Sir Thomas Gresley for life ; remainder 
as to part to the use of Frances Gresley for life, in lieu of 
dower ; remainder as to the rest from the death of Sir Thomas 
Gresley to the use of Gilbert Thacker and Thomas SkefBng- 
ton, their executors, &c. for the term of one hundred years ; 
remainder as to the part limited to Frances Gresley for life, 
from her death to the use of Thacker and SkefBngton for the 
like term of one hundred years ; remainder to William Gres- 
ley for life; remainder to trustees to preserve contingent re- 
mainders ; remainder to his first and other sons in tail male with 
ulterior remainders, and the ultimate remainder to the heirs of 
Sir Thomas Gresley. The trusts of the terms of one hundred 
years were declared to be for raising 3000/. for the portions 
of the three daughters of Sir Thomas Gresley, and in certain 
events 4000/. for the younger children of William Gresley, 
with a proviso that in case any of the persons entitled to the 
inheritance should pay the sums so to be charged, the terms 
should remain a security for reimbursing them with interest 
from the decease of the persons making the payment. 

The first term commenced on the death of Sir Thomas 
Gresley in 1699, and the second on the death of Frances 
Gresley in July, 1711. 

Sir William Gresley died in 1711, leaving Thomas Gresley 
his only son, and Bridget (afterwards the wife of Adam Otley ) 
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his only daughter, the latter of whom became entitled to have 
the sum of 4000/. raised by sale or mortgage of the estates 
comprised in the terms. 

By indenture of assignment and mortgage dated the 5th of 
October, 1719, Elizabeth Thacker, the representative of the sur- 
viving trustee, in consideration of 3000/. paid to Otley and his 
wife by Arabella Marrow, and 1000/. paid to them by John 
Browne, assigned the premises comprised in the terms to R. 
Wilmot, his executors, &c. in trust for Marrow and Browne, 
subject to redemption. 

In 1746 Sir Thomas Gresley, the son of Sir William, died ; 
and in 1753 Sir Thomas Gresley, his son, also died, leaving 
Wilmot Gresley his only child, who thereupon became entitled 
to the fee simple of the estates, subject to the mortgage debt of 
4000/. 

In 1776, on the marriage of Wilmot Gresley with Nigel 
Bowyer Gresley, by indentures dated the 16th and 17th of 
January, certain estates, including those comprised in the 
terms, were conveyed (subject to a term of 1000 years, for 
raising a sum not exceeding 14,000/. according to the appoint- 
ment of Wilmot Gresley) to the use of Sir Nigel Bowyer 
Gresley for life, with remainder to trustees to preserve con- 
tingent remainders ; remainder to the first and other sons of 
the marriage in tail male ; remainder to the use of such 
persons as Wilmot Gresley should appoint. Wilmot Gresley 
died in 1790, leaving no son, and having by her will and 
codicil made a provision for her daughters, and limited the 
estates after the decease of Sir Nigel to the use of his first and 
other sons in tail male, with ulterior remainders. 

Letters of administration with the will and codicil annexed 
were granted to Sir Nigel, who continued in possession of the 
estates as tenant for life, subject to the mortgage debt for 
4000/. and the sums which Wilmot Gresley had directed to 
be raised. By his second marriage Sir Nigel had issue 
Roger, his eldest son. 

The second term of one hundred vears, which commenced 
in 1711, having become vested in the Earl of Buckingham- 
shire, John Sullivan and George Davis as trustees for Edward 
Desbrowe, on their application for payment of the sum of 
4000/., Sir Nigel executed a bond, payable by instalments, 
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and paid 3600/., leaving 400/. unpaid at his death on the 26th 
of March, 1808. 

By his will, dated the 18th of February, 1808, he gave all 
his real and personal estate to his executors Sir John Heath- 
cote, William Gresley, Edward Sneyd and Theophilus Levett, 
for the benefit of his three daughters. 

Three of the executors proved the will and paid the remain- 
ing instalment of 400/. and all interest due on the mortgage, 
and took an assignment of the term by indenture of the 21st of 
August, 1808. 

The first suit was instituted by the infant Sir Roger Gresley 
against one of the trustees appointed by Wilmot Gresley 
to raise a sum for her daughters (the trustee having on the 
death of Sir Nigel taken possession of the estates), for the 
appointment of a guardian, and maintenance and a receiver. 
* To the second cause the executors of Sir Nigel and the 
persons interested in the estates were defendants. 

By an order in the first cause, dated the .3rd of June, 1808, 
it was referred to the Master to appoint a receiver of the rents 
and profits of the real estates of Sir Roger Gresley, including 
the estates comprised in the term of one hundred years. Sir 
John Heathcote was afterwards appointed, and the rents and 
profits received by him were paid into court. The decree 
pronounced on the 25th of June, 1808, directed a reference to 
the Master for the appointment of guardians, and allowance of 
maintenance to the plaintifi^, and an inquiry to what charges 
and incumbrances the estates were subject, and what was due 
in respect of them, and ordered the receiver to keep down the 
interest of the incumbrances affecting the estates. 

On the 28th of September, 1809, Sneyd and Levett, two of 
the executor^ of Sir Nigel Gresley (no previous measures 
having been taken by them to obtain possession of the estates 
or the receipt of the rents and profits by virtue of the term, or 
to establish a charge under the decree), and his two surviving 
daughters and their husbands, filed a bill against Sir Roger 
Gresley as tenant in tail of the estates, and against the trustees 
and incumbrancers for an account and payment of what was 
due to Sir Nigel's executors in respect of the sum of 4000/. 

By an order dated 29th of June, 1813, made in both the 
causes of Gresley v. AdderUy^ and OresUy v. JSeathcote, pro- 
ceedings in the second cause were stayed. 
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On the 1st of December, 1817, the cause of Sneyd. y Qredey 
was heard at the Rolls, and the bill was dismissed on the 
ground that the term had expired. 

On this day Sir John Heathcote, Sneyd and Levett moved 
in both the former causes for liberty to go in before the Master 
and make proof of what was due to them as executors of Sir 
Nigel Gresley, under the indentures of the 20th and 21st days 
of July, 1697, and that the Master might take an account of 
the rents and profits of the premises comprised in the term 
mentioned in those indentures which had come to the hands 
of the receiver from the time of his appointment to the expi- 
ration of the term, or which accrued during that period. 

The Lord Chancellor (Eldon).— The sum in question 
could not be the debt of any individual, and could remain the 
debt of the estate so long only as the estate is charged. By 
the operation of the deeds the estate has contracted debt for * 
a term of one hundred years, and at the expiration of that term 
is discharged. The question comes round to this, whether the 
court having appointed a receiver towards the close of the 
term of one hundred years, when the mortgagee might perhaps 
have been entitled here, if not at law, to receive the rents, will 
pay the charge out of the rents so received ? That question 
I will not decide on motion. The parties are at liberty to file 
a bill ; but there is a great difficulty in the way. 

The order appointing a receiver is for the benefit of incum- 
brancers only so far as expressed to be for their benefit, and 
only so far as they choose to avail themselves of it. The court 
would not deprive them of the advantage of their legal estate; 
they might perhaps be obliged to come here to be examined 
pro interesse moj but this court would not interfere against 
them. But I apprehend that when the court interposed to 
receive the rents beyond what was required for keeping down 
the interest or incumbrances, all the surplus rent, ai^r pay- 
ment of interest, was received for the benefit of the heir. 
I think that the mortgagee of a term, if he chooses not to lay 
his hands on the rents during the term, must be in the situation 
of a mortgagee in fee who has sufiered the rents to be applied 
for purposes other than the satisfaction of his security. 

Motion refused. 
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SALWAY V. SALWAY, 

4 Rvss. 60 ; 2 Russ. ^ M. 215 ; In the House of Lords, 

White V. Baugh, 9 Bli. (N. S.)y 181. 

Ante, p. 89. 



November, 1827. 



The receiveri Mr. White, had applied to a Mr. Adams and a 
Mr. Boulton to be bis sureties, to which they consented upon 
White agreeing that a Mr. Anderson, who was a partner in 
business with Mr. Adams, should attend at the rent days and 
have the rents paid over to him, which should thereupon be 
deposited with Messrs. Prodgers, bankers, in the names of 
Mr. Adams and Mr. Boulton ; and that no money should be 
drawn out except by drafts, the body of which should be 
written by Mr. Anderson, and signed by Mr. White. This 
agreement was acted upon accordingly. In the month of 
December, 1824, Messrs. Prodgers became bankrupts, having 
the sum of 1464/. 2s. 2d. receivership monies in their hands ; 
and that sum was proved under Messrs. Prodgers' commission 
by Mr. .Adams, Mr. Boulton and Mr. White. 

Upon the bankruptcy of Messrs. Prodgers, a new account 
was opened upon the same principles with Messrs. Coleman 
and Morris, in the names of Mr. Adams and Mr. Boulton ; 
and in the month of April, 1826, Messrs. Coleman and Morris 
became bankrupts, having about 1300/. receivership monies in 
their hands. At the time of the proof of this sum under their 
commission, Mr. Adams was dead, and the proof was made by 
Mr. Boulton alone; and he having a private account with 
Messrs. Coleman and Morris, the two sums were added toge- 
ther and made the subjects of one proof, together with a sum 
added as for interest' on both sums. It appeared by Mr. 
White's affidavit that he was ignorant of the fact that Messrs. 
Coleman and Morris allowed interest upon their deposits. 

On the 5th of August, 1824, Mr. Salway, the testator of the 
petitioners, obtained an order from the then Master of the 

N 
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Rolls that Mr. White, the receiver, should pay to him, Mr. 
Salway, a sum of 617/. 17;. ld,y heing the balance in his 
hands upon the last account passed by him afler deducting out 
of it the costs of the application ; and that Mr. White should 
also pay to Mr. Salway all future balances upon his subsequent 
accounts as they should be reported due from him in respect of 
his receipts up to Midsummer, 1824. After this order of the 
6th of August, 1824, and in ignorance of it, Mr. White 
remitted the sum of 617/. 17«. Id.y being the balance of the 
last account which he had passed, to his solicitor in London, 
with instructions to pay it to the Accountant-General, pur- 
suant to the order by which he had been appointed receiver ; 
but upon application to the Accountant-General's office, the 
order in favor of Mr. Salway being known, it was not 
received by the Accountant-General. The London solicitor 
kept the money in his hands for some months, and then 
returned it to Mr. White. Mr. Salway died in February, 
1825, and it did not appear that he had erer made any appli- 
cation to Mr. White or his London solicitor for this sum. 
Mr. Salway's will was not proved till the year 1827. In the 
meantime the receivership monies were dealt with as above 
stated, and no account subsequent to that upon which the 
balance of 617/. 17«. Id. was found to be due from the re- 
ceiver was passed until afler the probate of Mr. Salway's will. 
Finally, upon such subsequent account, a balance of 2843/. 
10«. 3Jc?., including the 617/. 17*. 7rf., was found to be due 
from him to Mr. Salway under the order of the 6th of August, 
1824. 

The following cases were cited i—Knight v. Lord Ply mouthy 
Fletcher v. Dodd, Wren v. Kirtorij Massey v. Banner, Ex 
parte JBelchier. 

The Master of the Rolls (Sir J. Leach) held that the 
receiver was not answerable. 

February, 1831. 

2 Buss. ^ My. 215, 216. 

The Lord Chancellor (Brougham).— The case is shortly 
this. White was appointed a receiver in this court, and in 
order to prevail upon Adams and Boulton (who were not in 
partnership together) to become his sureties, he entered into 
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an arrangement with thenii by which it was agreed that the 
rents, when received, should be paid over to a person of the 
name of Anderson (who was a partner of the surety Adams), 
and be deposited by him at the bankers in the joint names of 
the sureties, and that all drafls upon the monies so deposited 
should be written by Anderson, and signed by the receiver 
White. 

The bank of Prodgers & Co., into which the money was 
so first paid, failed, and a considerable sum was thereby lost 
to the estate. The funds of the estate were then transferred to 
another bank, that of Coleman and Morris, with regard to 
which a similar arrangement was adopted as to the payment of 
money and the drawing of sums out. The dividends received 
from the commission were deposited in that second bank, and 
all the new receipts under the receivership were paid to Cole- 
man and Morris in the same manner in which they had been 
formerly paid into the banking house of Prodgers &c Co. 
before its failure. Coleman and Morris subsequently failed 
also, and the question is whether or not the receiver himself, 
and in default of him his sureties, should be made liable for 
the amount of the sum deposited with the bankers, or for the 
balance which the estate had lost by the double failure of the 
bankers. 

A good deal of argument has been raised touching the con- 
duct of the receiver in respect of the balances kept in his 
hands, and the length of time during which he allowed them 
to remain there, and on the slowness with which he paid them 
into court; and it docs appear certainly that though he may 
have rendered a yearly account, he nevertheless drew from the 
estate very considerable sums over and above the necessary 
outlay, which never much exceeded 800/. or 900/. a year, and 
he appears to have sometimes received other monies without 
putting them in, although, at the time when the payments 
began, he had a sufficient balance in his hands to answer 
necessary charges. It is not to be said that a receiver by 
merely complying with the exigency of the orders requiring 
him to account once a year is thereby to be of course exoner- 
ated from responsibility: for that period is directed as the 
minimum of frequency in passing his accounts with the court. 
It is needless, however, to enter further into this topic, because 

n2 
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the grounds upon which my judgment proceeds are indepen- 
dent of that consideration. 

After looking minutely into the circumstances and into the 
cases, I cannot conscientiously arrive at the conclusion to 
which the Master of the Rolls came, and I cannot help sus- 
pecting, though I am told that the point was pressed upon his 
Honor, that the consideration to which I am ahout to advert 
was never fully presented to his mind ; the more so, as I find 
no trace of it in his judgment, and as it is extremely material, in 
my view essential, to the right decision of the question. It is 
admitted on all hands, that if a receiver puts a fund out of his 
own control, so that other persons shall be able to deal with it, 
he guarantees the solvency of those persons, and becomes 
answerable for any loss that may ensue. However good his 
intention, the departing with the control to the extent of giving 
that control to another would be enough to make him a 
guarantee of the fund. The principle is so obvious, that I say 
nothing of the authorities. His Honor, indeed, has observed 
that the receiver here has not so far parted with the control as 
to enable the other person to deal with it without his concur- 
rence. He parts with his exclusive control by associating and 
incorporating with himself the authority of another person. 
Anderson was to make the drafts ; he, the receiver, was to 
sign them, and consequently Anderson was a necessary party 
to the drawing out of every shilling of the funds in deposit. 
The question, therefore, assumes a very serious aspect, and if 
I am to affirm this judgment when possessed of the knowledge 
of an arrangement by which an individual, not an officer of the 
court, not answerable to the court nor recognized by it, is 
called in to the extent of exercising a veto, I cannot shut my 
eyes to the consequences. To hold that a receiver, although 
the court confides in him and appoints him propter delectum 
personae, is entitled, notwithstanding, to mix up with his 
delegated authority another person to whom the court is a 
total stranger, would be a doctrine pregnant with the greatest 
danger, and one for which I can find no authority. The case 
oi Knight v. Lord Plymouth has been much doubted, and in 
Wi'en V. Kirton it is clear that Lord Eldon was prepared, if 
necessary, to have gone against it. Lord Hardwicke, it is 
well known, has been peculiarly unfortunate in the reporters 
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of bis decisions, and there may, therefore, have been circum- 
stances in Knight v. Lord Plf/mouth, which, if known, would 
have thrown a better light upon the decision in that case. 
But it is unnecessary to discuss or pronounce upon the com* 
parative authority of those cases now; for the present, as 
must indeed generally happen in questions of this nature, 
must after all be determined upon its own circumstances. 

I could not affirm the decision of the court below without 
laying down this rule, that a receiver under the control of the 
court, and paid out of the estate, is nevertheless entitled to sub- 
stitute for his own discretion, responsibility and integrity, the 
discretion, responsibility and integrity of a stranger. If it be 
asked what harm arises from this ? I answer the greatest ; the 
total loss it may be of the property. Is it not one part of the 
discretion of a trustee, taking him to be a mere naked trustee ; 
is it not one part of the discretion of an agent, to whom the 
receiver may more properly be likened, to keep the funds in 
the hands of the bankers so long only as they shall be safely 
there lodged, and to seize the moment, when peril threatens, to 
withdraw them to a place of safety ? Will it be said that he is 
able to exercise that discretion when he has tied up his own 
hands and can no longer exercise it himself, but must apply 
for the consent and co-operation of another ? That control was 
not given without an object ; for it was given partly to induce 
the sureties to undertake the responsibility. It has been urged 
that this arrangement was made in order to impose a check 
upon the receiver. But, though any good consideration could 
be properly given for that purpose by the receiver himself, yet 
if the consideration consists of something which directly tends 
to introduce the control of another, and that an irresponsible 
person unknown to this court, I take it the receiver shall be 
answerable for what has happened to the fund which he has so 
dealt with 5 not merely in a case where the peril can be sworn 
to be the cause of the loss, but where he has not so rightly 
conducted himself as to exonerate him from the loss — where 
he has not so conducted himself as a prudent person would 
have done. 

Cases of this description must rest upon their own merits. 
But they are of great importance to the parties and to the 
court. Receivers might be very prone to extract a general 
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rule, amounting to a licence to neglect the strict line of their 
duty, if this judgment had not heen critically considered, and 
if the doctrines that appear to be held by the Master of the 
Rolls had been confirmed. 

This case, under the title of White v. Baughj having been 
carried by appeal to the House of Lords, the judgment of the 
Lord Chancellor was affirmed without costs in the month of 
July, 1835 (a). 



No. 11. 

The general ORDERS of the 15th December, 1792 ; 
THE 2dRD April, 1796; and the 3rd April, 1828, as to 
Receivers' Accounts. 

Ante^ p. 92. 



15th December, 1792. Reg. Lib. B. 1792, fo. 33. 

The Lords Commissioners for the custody of the great seal of 
Great Britain, and the Right Honorable the Master of the 
Rolls, having taken into their consideration the necessity of 
enforcing the orders of this court (that the receivers of tho rents 
and profits of estates under the care of this court do duly and 
annually pass their accounts and pay what they receive accord- 
ing to the terms of the orders under which they are appointed), 
to prevent such accounts from running into arrear, do think fit 
ajid do hereby order that the Masters of this court do on the 
second seal after Trinity Term in every year certify to the Lord 
Chancellor, Lord Keeper, or Lords Commissioners for the 
custody of the great seal for the time being, the state of the 
several receivers' accounts in their respective offices^ and do 
further direct that this order be forthwith entered with the 
register, and copies set up in all offices belonging to the Court 
of Chancery. 

(a) White v. Baugh, 9 Bli. N. S. 181. 
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23rd April, 1796. Reg. Lib. B. 1796, fo. 381. 

It appearing from the returns made by the Masters in Chan- 
eery, in pursuance of the order of court dated the 16th day of 
December, 1792, that many receivers of estates appointed by 
this court have not been so punctual in passing their accounts 
and paying their balances due thereon as they ought to have 
been ; therefore it is ordered that the several Masters of this 
court shall hereafter fix the days upon which all receivers iu 
their respective offices shall annually procure their accounts to 
be delivered unto the Masters, and also the days upon which 
such receivers shall pay the balances appearing due on the 
accounts so delivered in, or such part thereof as the Master 
shall certify proper to be paid by them. And it is hereby ' 
further ordered, that with respect to such receivers as shall 
neglect to deliver in their accounts and pay the balances thereof 
at the times so to be fixed for that purpose as aforesaid, the 
several Masters to whom such receivers are accountable shall 
from time to time, when their subsequent accounts are produced 
to be examined and passed, not only disallow the salaries therein 
claimed by such receivers, but also charge them with interest 
after the rate of 5/. per cent, per annum upon the balances so 
neglected to be paid by them during the time the same shall 
appear to have remained in the hands of such receivers. And 
it is hereby further ordered, that every receiver acting under 
the authority of this court shall in each year procure his an- 
nual accounts of receipts and payments respecting the estate 
entrusted to his care to be examined and settled by the Master 
whose duty it may be to inspect the same, within the space of 
six months next ensuing the time appointed by such Master 
for the delivery of such account into his office as is herein- 
before directed. 

And in case any receiver shall at any time hereafter neglect 
so to do, a certificate of every such default is hereby required 
from the Master in whose office such neglect or default shall 
happen. And it is hereby ordered, that this order be entered 
with the register and copies of it stuck up in the different 
offices. 

" Loughborough, C. 
" R. P. Arden, M. R." 
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3rd April, 1828. No. 63. 

Ordered, that the Masters, in acting upon the order of the 
Court of 23rd April, 1796, shall be at liberty upon the appoint- 
ment of a receiver, or at any time subsequent thereto, in the 
place of annual periods for the delivery of the receiver's ac- 
counts and payment of his balances, to fix either longer or 
shorter periods at his discretion ; and where such periods are 
fixed by the Master, the regulations and principles of the said 
order shall in all other respects be applied to the said receiver. 



No. 12. 

FORM OF A RECEIVER'S ACCOUNT. 

AntCy p. 96. 



In Cf^anterg* 

Between J. B. Barlow, an infant, 

by &c Plaintiff; 

and 
James Jones and others, Defendants. 

The second account of Abraham Guthrie, the receiver of the 
rents and profits of the real estate in question in this cause, to 
a moiety of which the testator Jabez Williams, in the pleadings 
mentioned, was entitled; and also of the rents and profits of 
the leasehold estate, also in the pleadings menixonediyfrom the 
29tk day of September ^ 1829, to the 29^A September, 1830. 

[See nest 'page.'] 



Form of a Rscbivss's Account. 
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The Receiver's Disbursements in respect of the 

FOREGoiNa Estate. 

1847. £ s. d. 

Dec. 23. Paid into court the balance on the first 

account 235 19 6 

Paid Richard Jones for carpenter's work, 

as per bill 7 18 6 

Paid John Speed half-year's allowance on 
account of maintenance of the infant . . 40 
1848. 
Jan. 23. Paid Andrew Screene for land-tax to 

Christinas 2 3 7 

Paid Allan Walker for nails 1 18 4 

Paid John Speed half-year's allowance to 

Midsummer 40 

To receiver's poundage on 268/. 5*., the 

gross receipts 13 8 3 

The receiver's costs on passing this ac- 
count 15 7 6 

The plaintiffs' costs 3 14 7 

The defendants' costs 2 18 10 

J363 9 1 

Summary of the foregoing Account, 

£ s, d. 

Total of the receiver's receipts 268 5 

Balance found due on his first account 235 19 6 

Total charge on the receiver 504 4 6 

Total disbursements^ being the receiver's dis- 
charge 363 9 1 

Balance to be paid into court on or before the 

day of January, 18— £140 15 6 
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AFFIDAVIT VERIFYING THE FOREGOING 

ACCOUNT. 

Antey p. 97. 



in Cliancerg. 

Between J. B. Barlow, an infant, 

by &c Plaintiff; 

and 
James Jones and others, Defendants. 

Abraham Guthrie, of Alnwick, in the county of Northum- 
berland, banker, the receiver appointed of the real estate and 
of the rents and profits of the leasehold estates in the pleadings 
mentioned, maketh oath and saith, that the account set forth in 
the preceeding pages of this book, commencing at Michaelmas 
day, 18 — , to Michaelmas day, 18 — , doth contain, according 
to the best of his knowledge and belief, a full and true account 
of the rents and profits of a moiety of the said real estate and 
of the rents and profits of the said leasehold estate for one year 
ending at Michaelmas day, 18 — , being from the foot of his 
former account, and of the arrears of rent returned by his said 
former account which have been received by him this deponent, 
or by any other person by his order, or for his use ; and this 
deponent further saith, that the several s.ums of money men- 
tioned in the foregoing account to have been paid or allowed by 
him were actually paid or allowed by him this deponent for or 
on account of the said estate ; and this deponent further saith, 
that he doth not know of any error or omission in the said fore- 
going accounts to the prejudice of any parties in the said cause. 

Abraham Guthrie. 

Sworn at Newcastle-upon-Tyne, in the said 

county of Northumberland, this day 

of 18 — , before me, 

A. B. 
A Master-extraordinary in Chancery. 
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No. 14. 

REPORT OF MASTER ON RECEIVER'S 

ACCOUNTS. 

Ante, p. 97. 



November, 18 — . 

Between Henry Williams and another, Plaintiffs; 

and 
James Hardinq and others . . Defendants. 

In pursuance of the order made on the hearing of this cause, 

bearing date the day of , 18 — , I have been attended 

by Abraham Guthrie, the receiver of the rents and profits of 
the moiety of the real estate and the rents and profits of the 
leasehold estate in the pleadings named, and the solicitors for 
the respective parties ; and the said receiver, having brought 
in before me an account of the rents and profits of the said 
estate and of his payments and allowances thereout for one 
year ending at Michaelmas day 18—, and which said account 
now remains in my office ; I have, in the presence of the said 
receiver, and also in the presence of the solicitors for the plain- 
tiffs and defendants, proceeded to take the said accounts, and 
I FIND that the said receiver hath received by and out of the 
said rents and profits for that year the several sums of money, 

amounting together to the sum of £z , and that he hath 

paid and is to be allowed for taxes for his salary as receiver, 
and charges of passing his said account, the several sums of 
money set out in his said account as having been paid by him, 

amounting together to the sum of £ , which, being deducted 

from the said sum of £ , reduces the same to the sum of 

£ , which is the clear balance remaining in the said re- 
ceiver's hands, and to he paid into this court by and with the 
privity of the Accountant-General of this court, to the credit 

of this cause, on or before the day of January j 18— : 

all which I humbly certify and submit to this honorable 

court. 

N. S. Senior. 
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No. 15. 

PROPOSAL FOR RECEIVER. 

Ante, p. 104. 



Between Henry Williams and Harriet 
Williams, infants, by their 

next friend Plaintiffs ; 

and 
James Hardixq and others . . Defendants. 

The state of facts and proposal of the above-mentioned 
Henry Williams and Harriet Williams, by their next friend, 
plaintiffs, for the appointment of a receiver of the estates in 
question in this cause, pursuant to the order of this court 
bearing date the day of August, 18 — . 

The plaintiffs propose Abraham Guthrie, of Alnwick, in the 
county of Northumberland, banker, to be the receiver of the 
rents and profits of the moiety of the real estate of the testator, 
Jabez Williams, in the pleadings named, and to receive the 
rents and profits of the leasehold estates of the said testator 
respectively situate in the county of Northumberland. 

And the said Abraham Outhrie proposes William Gibson, 
of Newcastle, in the said county, merchant, and Andrew 
Atcheson, of the borough of Berwick-upon-Tweed, cooper, 
to he his sureties. 

And the plaintiffs crave leave, &c. 
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No. 16. 

AFFIDAVIT IN SUPPORT OF PROPOSAL FOR 

RECEIVER. 

Ante^ p. 104. 



in Cf)ancer^. 

Between Henry Williams and Harriet 
Williams, infants^ by their 

next friend Plaintiffs ; 

and 
James Harding and others . . Defendants. 

John Bellars, of Fenehurch Street, in the city of London, 
gentleman, maketh oath and saith, that he well knows the 
nature and situation of the lands, hereditaments and premises, 
comprising the real estate to which the testator, Jabez Wil- 
liams, in the pleadings named, was entitled to a moiety thereof, 
and also the nature and situation of the leasehold estates of the 
said testator respectively situate in the county of Northum- 
berland, and of which said estates a receiver is directed to be 
appointed by an order of this honourable court bearing date 

the day of August last, and the said real estate consists of 

a farmhold tenement and premises, together with two hundred 
acres of arable, pasture and meadow land, or thereabouts, 
thereunto adjoining or lying contiguous thereto, situated at 

, in the said county of Northumberland, and that the 

same has been and still is in the tenure and occupation of John 
Adams, as tenant at will thereof, at the rental of ^286 : 10s, 
per annum, subject to some trifling deductions, and that the 
leasehold estate of the said testator consists of two dwelling- 
houses respectively situated in the Bigg Market, in Newcastle- 
upon-Tyne, in the said county, and are now and have been for 
some time past let to John Davison and Alfred Hughes at a 
rent of .£40 per annum each. 

John Bellars. 
Sworn, &c. 

[Should the estate consist of many parcels^ the mo?'e explicit 
way is to set them out by way ofscJiedule to this affidavit, 1 
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No. 17. 

RECEIVER'S RECOGNIZANCE. 

Ante, p. 108. 



Abraham Guthrie, of Alnwick, in the county of Northum- 
berland, banker, William Gibson, of Newcastle, in the county 
of Northumberland, merchant, and Andrew Atcheson, of the 
borough of Berwick-upon-Tweed, cooper, before our sovereign 
lady the Queen, &c., in her Chancery personally appearing, do 
acknowledge themselves, and each of them doth acknowledge 
himself, to owe to the Right Honorable Henry Lord Langdale, 
Master of the Rolls, and John Edmund Dowdeswell, Esquire, 
one of the Masters of the said court, ^50 of good and lawful 
money of Great Britain, to be paid to the said Henry Lord 
Langdale and John Edmund Dowdeswell, Esquire, or one of 
them, their executors and administrators, and unless they shall 
do so, they are willing and agree, and each of them is willing and 
agrees for himself, his heirs, executors and administrators, that 
the said sum of money shall be levied, recovered and received of 
each of them, and of and from all and singular their manors, 
houses, lands, tenements, hereditaments, goods and chattels, of 
them and of each of them wherever they shall be found. Wit- 
ness our sovereign Victoria, at Westminster, the day of 

August, in the year of her reign, and in the year of our 

Lord 18—. 
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No. 18. 



AFFIDAVIT OF SUFFICIENCY OF SURETIES. 



Ante, p. 108. 



in Ciiancet];* 

Between Henry Williams and Harriet 
Williams, infants, by their 

next friend Plaintiffs; 

and 
James Harding and others . . Defendants. 

William Gibson, of Newcastle-upon-Tyne, in the county of 
Northumberland, merchant, and Andrew Atcheson, of the 
borough of Berwick-upon-Tweed, cooper, severally make oath 
and say, and first, this deponent, William Gibson, for himself 
saith, that he is worth the sum of .£450 after all his debts are 
paid ; and this deponent, Andrew Atcheson, for himself saith, 
that he is worth the sum of ^£450 after all his debts are paid. 

W. G. 
A. A. 

Sworn by both the said deponents, &c. 



I 
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No. 19. 

REPORT APPROVING A RECEIVER. 

AntBy p. 108. 



Aug. 18—. 

Between Henry Williams and another. . Plaintiffs, 

and 
James Hardinq and others. . . . Defendants. 

In pursuance of an order, bearing date the day of August, 

18 — , made in this cause, on the application of the plaintiffs, I 
have in the presence of the solicitors for the plaintiffs and de- 
fendants considered a proposal laid before me on behalf of the 
said plaintiffs, and have approved of the said proposal so laid 
before me, whereby Abraham Guthrie, of Alnwick, in the 
county of Northumberland, banker, is proposed as a proper 
person to be receiver of the rents and profits of the freehold 
estates in question in this cause, and of the leasehold estates of 
Jabez Williams, the testator named in the pleadings of this 
cause ; and whereby William Gibson, of Newcastle-upon-Tyne, 
in the said county, merchant, and Andrew Atcheson, of the 
borough of Berwick-upon-Tweed, cooper, are proposed as 
sureties for him the said Abraham Guthrie, pursuant to the said 
order : and it appearing to me that the moiety (to which the 
said testator was only entitled) of such of the said freehold 
estates is of the gross yearly value of 143/. and upwards, and 
the said leasehold estate of the gross yearly value of 80Z. or 
thereabouts, I have thereupon prepared and allowed a recog- 
nizance, bearing even date herewith, wherein they the said 
Abraham Guthrie, William Gibson and Andrew Atcheson are 
mentioned to be bound in the penalty of 450/., with a condition 
thereunder written, that if the said Abraham Guthrie, his heirs, 
executors and administrators, shall duly and annually , or oftener 
if thereto required, account before me for what he the said 
Abraham Guthrie shall receive for and in respect of such parts 

o 
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of the moiety of the said freehold, and also for or in respect of 
the rents and profits of the said leasehold estates of the said 
testator, and from time to tim£ pay the balances which shall be 
reported due from him into the Bank of England, with the 
privity of the Accountant-General of this court, to be there 
placed to the credit of this cause, or in such other manner as 
this court shall hereafter direct, then the said recognizances to 
be void or else to remain in full force and virtue ; which said 
recognizance is to be duly acknowledged by the said Abraham 
Guthrie and his sureties, the said William Gibson and Andrew 
Atcheson, the said sureties first making affidavit that they are 
severally worth the sum of 450/. of good and lawful money of 
the united kingdom of Great Britain and Ireland, ci^rent in 
England, over and above what is sufficient to pay all their 
respective just debts ; and upon the said recognizance being duly 
acknowledged and enrolled in this court, / shall appoint tbe 
said Abraham Guthrie to be the receiver of the rents and 
profits of the moiety of the said real estate and of the rents 
and profits of the said leasehold estates of the said testator. 
All which I humbly certify to this honorable court. 

N. W. Senior. 
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No. 20. 

REPORT APPOINTING RECEIVER. 

Ante, p. 109. 



Aug. 18-. 

Between Henry Williams and another^ &c. Plaintiffs, 

and 
James Harding and others Defendants, 

In pursuance of an order, bearing date the day of , 

18 — , made in this cause on the application of the plaintiffs, I 
have been attended by the solicitors for the plaintiffs and de- 
fendants, and I find by my former report made in this cause, 

bearing date the day of August instant, I certified that I 

had considered a proposal laid before me on behalf of the 
plaintiffs and had approved of the same, whereby Abraham 
Guthrie, of Alnwick, in the county of Northumberland, banker, 
was proposed as a proper person to be appointed receiver of the 
rents and profits of the moiety of the real estate and the rents 
and profits of the leasehold estates in question in this cause, 
belonging to Jabez Williams, the testator in the pleadings in 
this cause named ; and whereby William Gibson, of Newcastle- 
, upon-Tyne, in the said county, merchant, and Andrew Atcheson, 
of the borough of Berwick-upon-Tweed, cooper, were proposed 
as sureties for him the said Abraham Guthrie, pursuant to the 
said order : and I thereby further certified, that it appearing to 
me that the moiety of such of the said testator's freehold 
estates is of the yearly value of 143Z. and upwards, and the 
said leasehold estates of the gross yearly value of 80Z. or there- 
abouts, I thereupon prepared and allowed a recognizance, bear- 
ing even date therewith, wherein they the said Abraham 
Guthrie, William Gibson and Andrew Atcheson are mentioned 
to be bound in the penalty of 450/., with a condition thereunder 
written, that if the said Abraham Guthrie, his heirs, executors 
and administrators, shall duly and annually, or oftener if thereto 
required, account before me for what he the said Abraham 

o2 
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Guthrie shall receive for and in respect of the moiety of the 
said freehold, as also for or in respect of the rents and profits 
of the said leasehold estates of the testator, and from time to 
time pay the balances which shall be reported due from hiin 
into the Bank of England, with the privity of the Accountant- 
General of this court, to be there placed to the credit of this 
cause, or in such other manner as this court shall hereafter 
direct, then the said recognizance to be void or else to remain 
in full force and virtue : and I certify that the said recognizance 
having been since duly acknowledged by the said Abraham 
Guthrie and his sureties, the said William Gibson and Andrew 
Atcheson, the said sureties having first made affidavit that they 
were severally worth the sum of 450Z. of good and lawful 
money of the united kingdom of Great Britain and Ireland, 
current in England, over and above what is sufficient to pay all 
their respective just debts ; and the usual recognizance having 
been since left at the office of enrolments in this court, as 
appears to me by a receipt for the same dated this day, I do 
hereby appoint the said Abraham Guthrie to be receiver of 
the rents and profits of the moiety of the said real estate and 
of the rents and profits of the leasehold estate of the said 
testator in the pleadings named ; hut I have forborne to make 
him any allowance in respect of his said receivership until the 
passing of kis first account, when I shall be the better enabled 
to judge of his care and pains therein : and I do hereby, pur- 
suant to a general order of this honorable court, dated the 

23rd day of April, 1796, fix the day of in eYerj 

year to be the day upon or before which the said Abraham 
Guthrie is to procure his account of the rents and profits of the 
said demised freehold, &c. estate for the preceding year to be 

delivered into my office : and I do hereby also fix the day 

of in every year to be the day upon or before which the 

said receiver is to pay the. balance appearing upon his account 
so delivered in, or such part thereof as I shall certify proper 
to be paid by the said receiver. All which I humbly certify to 
this honorable court. 

N. W. Senior. 
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JOPLING V. DOWSON. 
Ante, p. 120. 



MS., V. C. of England, Jan. 23, 1849. 



This cause came on before the Vice-Chancellor (Shad well) by 
petition of a surviving trustee and executor of the will of a 
testator^ to restrain a creditor, who was proceeding at law 
against the surviving executor in respect of a debt contracted 
hy a manager and receiver in carrying on the testator's trade 
after his death^ and praying to have the affairs of that trade 
wound up. 

The facts of the case as appeared by the petition^ and were 
duly verified, appeared to be as follows. 

Joseph Dowson, late of Welbeck Street, Cavendish Square, 
in the county of Middlesex, ironmonger, deceased, the testator 
in the pleadings named, by his last will and testament in 
writing, bearing date the 9th day of April, 1842, after direct- 
ing that all his funeral and testamentary expenses and debts 
might be paid with all convenient speed after his decease by 
and out of his personal estate, and in case such personal 
estate should be insufficient for that purpose, then by and out 
of his residuary real estate thereinafter given and devised to 
his eldest son, the said defendant Joseph Emerson Dowson, 
and charging the same estate with the payment of such, 
deficiency (if any) accordingly, and after devising and be- 
queathing his real and part of his personal estate and eficcts 
specifically, gave and bequeathed all his monies and securities 
for money, stock in trade and debts owing to him, and all the 
rest and residue of his estate and effects whatsoever unto and 
to the use of his son, the above named defendant Joseph 
Emerson Dowson, his heirs, executors, administrators and 
assigns, according to the nature and quality thereof respec- 
tively, subject nevertheless to the payment of his funeral and 
testamentary expenses and debts as aforesaid, and of an 
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annuity of dOOZ. to his wife^ the defendant Ann Dowson, and 
of an annuity of 20/. to his sister, the defendant Dinah 
Dowson, as therein mentioned : And after reciting that he 
then carried on the trade or business of an ironmonger in 
Welbeck Street, and that he was desirous, in case his said son 
Joseph Emerson Dowson should be under the age of twenty- 
one years at his decease, that the said trade or business should 
be carried on by his executors thereinafter named for the 
benefit of his said son Joseph Emerson Dowson until he 
should attain such age, the said will proceeded as follows: 
"Now, therefore, in case ray said son Joseph Emerson 
Dowson shall be living, and under the age of twenty-one 
years at the time of my decease, I do hereby request, but 
declare that it shall not be compulsory on my said wife and 
my other executors hereinafter named, from the time of my 
decease until my said son Joseph Emerson Dowson shall have 
attained the age of twenty-one years, unless he shall previously 
die, to carry on my said trade or business in such manner as I 
usually carry on the same, or in such other manner as they may 
think fit or expedient : And I direct that it shall be lawful for 
my said executors to enter into such contracts or agreements 
respecting the said trade or business, or any matters or things 
connected therewith, as they shall think proper or expedient ; 
and that it shall be lawful for them to increase or diminish the 
said trade or business from time to time, and out of the monies 
in or to arise from the said trade or business, and any other 
my residuary personal estate, to pay and discharge all such 
debts and liabilities as at my decease or afterwards, while ray 
said executors shall carry on my said trade, shall be or become 
due or owing from m« or them for or in respect of such trade 
or business, and all wages of servants and others who at my 
decease or afterwards may be employed in or about the said 
trade or business, or the superintendence thereof; and if my 
executors shall think fit so to do, adjust and settle, and, if 
necessary or expedient, to compound, compromise or submit 
to arbitration all debts and sums of money owing or claimed 
to be owing to or from me in relation to the said trade or 
business or otherwise, which raay become owing or claimed 
to be owing to or from my executors, and all accounts which 
may be subsisting between me or them and any other person 
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or persons in respect of such trade or business or otherwise 
concerning any of my affairs. And I also authorise my said 
executors^ if they shall think fit^ in case my said son Joseph 
Emerson Dowson shall happen to die under the age of twenty- 
one years, or they shall from any cause whatsoever deem it 
expedient so to do, to discontinue the said trade or business, 
and to sell and dispose of the stock and effects therein either 
by public auction or private contract, and generally to wind up 
the said trade or business, and to act therein as I myself would 
have done if living. And as to the clear gains and profits 
arising from the said trade or business, I hereby direct that 
my said executors shall stand possessed thereof upon trust for 
my said son Joseph Emerson Dowson, his executors, adminis- 
trators and assigns absolutely : provided always and I hereby 
direct that all costs, charges, expenses and losses which may 
be incurred and sustained in the managing and carrying on 
the said trade or business by my said executors shall be paid 
and defrayed out of the profits thereof or other the monies to 
arise thereupon, or my general residuary personal estate here- 
inbefore bequeathed to my said son Joseph Emerson Dowson." 
And the testator appointed his said wife Ann Dowson, and 
plaintiff Charles Jopling (since deceased), and Henry Manisty, 
executors of his said will and also guardians of such of his 
children as should be under the age of twenty-one years at his 
decease during their minorities. 

The testator by the first codicil to his will, bearing date the 
15th day of October, 1842, after revoking and making void 
the gift and bequest contained in the said will to or in favor 
of his son Joseph Emerson Dowson, his heirs, executors, 
administrators and assigns, of all his monies and securities for 
money, stock in trade and debts owing to him, and the 
residue of his real and personal estate and effects, gave, de- 
vised and bequeathed the same respectively, subject never- 
theless as and without prejudice to the payment of his funeral 
and testamentary expenses and debts as in his will mentioned ; 
and also subject in aid in his said will in that behalf mentioned 
to the payment of the annuities therein^ referred to unto and to 
the use of the plaintiff Charles Jopling, since deceased, and 
Henry Manisty, and to their heirs, executors, administrators 
and assigns upon the trusts therein mentioned, and such trusts 
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were thereby declared in the words following, that is to say, 
" Upon trust that they the said Charles Jopling and Henry 
Manisty, or the survivor of them, or the heirs, executors or 
administratoi's of such survivor or other the trustees or trustee 
for the time being of this my will, shall or do, if they or he 
shall in their or his discretion think proper, but not otherwisCi 
and not without the consent in writing of my said wife, if she 
shall be living, but subject and without prejudice as aforesaid, 
convey and assign or otherwise settle and assure all and sin- 
gular or any part or parts of the said residuary real and per- 
sonal estate unto or in trust for or in favor of my said son 
Joseph Emerson Dowson either for an estate of inheritance 
in fee simple or in fee tail as to the said residuary real estate, 
and for an absolute interest as to the said residuary estate, or 
for the life of him the said Joseph Emerson Dowson or for 
any part of his life, and with or subject to any provision or con- 
sideration for determining such life estate or interest, and with 
or subject to such trusts and remainders over and powers and 
provisions in favor of or relating to all or any of the children 
or child of said Joseph Emerson Dowson for any estate or 
estates, interest or interests, and generally in such manner as 
such trustees or trustee for the time being shall of their or his 
own proper authority and in their or his own discretion, but 
during the life of my said wife with her consent, to be testified 
in writing, shall think proper or expedient, and shall in and by 
every or any such conveyance, assignment, settlement or 
assurance declare, direct or create ; and upon further trust in 
the meantime as to so much of the trust premises as shall not 
for the time being have been conveyed, assigned, settled or 
assured as aforesaid, but subject or without prejudice as afore- 
said, to pay or apply during all or any part of the life of the said 
Joseph Emerson Dowson all or any part or parts of the clear 
rents and profits, interest or dividends and annual produce of 
said residuary real and personal estate, or so much thereof as the 
said trustees or trustee for the time being shall in their or his 
discretion think proper, unto or for the benefit of him said 
Joseph Emerson Dowson ; but I do hereby expressly direct 
and declare that it shall not be in any manner compulsory 
upon the trustees or trustee for the time being of this my will 
to execute or make any such conveyance, assignment, settle- 
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inent or assurance as hereinbefore mentioned unto or in favour 
of him my said son Joseph Emerson Dowson^ nor shall he or 
any person or persons claiming or to claim through or under 
him have any claim whatsoever upon or in respect of all or 
any of the said residuary real and personal estates, unless or 
except upon or in respect of such estate or interest as such 
trustees or trustee shall under the discretionary trust aforesaid 
actually convey, assign, settle or assure unto or in trust for or 
pay unto him said Joseph Emerson Dowson, and that it shall 
be lawful for and competent to such trustees or trustee at any 
time or times, by any deed or deeds, writing or writings, under 
their or his hands and seals or hand and seal, to revoke, deter- 
mine and make void the discretionary trusts and powers here- 
inbefore declared and contained in favor or for the benefit of 
my said son Joseph Emerson Dowson, his heirs, executors, 
administrators and assigns, and his child or children, of and 
concerning all or any part or parts of the residuary real and 
personal estates hereinbefore devised and bequeathed ; and 
in order to afford an opportunity for my said son Joseph 
Emerson Dowson being established in the trade or business 
of an ironmonger in Welbeck Street aforesaid and in Sey- 
mour Place as in my said will mentioned, I do hereby further 
request, but declare that it shall not be compulsory on my said 
wife and other my executors named in my said will, or other 
my executors or executor for the time being, until my said son 
Joseph Emerson Dowson shall attain the age of twenty-one 
years, or previously die, to carry on my said trade or business 
in such manner and with such powers as in my said will men- 
tioned ; and if my said son Joseph Emerson Dowson shall live 
to attain the age of twenty-one years, and my executors or 
executor for the time being shall in their, his or her uncon- 
trolled discretion, but not otherwise, think fit to place him in 
my said trade or business for his own use and benefit, then I 
hereby authorise and empower such executors or executor so 
to do, and thereupon to make over such- trade or business, and 
all the stock in trade, debts, property and effects whatsoever 
which for the time being shall be in, or used, or belonging, or 
due, or owing to or in respect of such trade or business unto 
him my said son Joseph Emerson Dowson for his own abso- 
lute use and benefit; but I do hereby expressly direct and 
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declare that it shall not be in any manner compulsory upon 
my executors or executor for the time being to place or estab- 
lish my said son Joseph Emerson Dowson in my said trade or 
business, or to make over to him for his own benefit any of the 
stock in trade, debts, property and effects whatsoever which 
for the time being shall be in, or used, or belonging, or due, or 
owing to or in respect of such trade or business, nor shall he 
or any person or persons claiming or to claim through or 
under him have any claim whatsoever upon or in respect of 
all or any part or parts of the said trade or business, or such 
stock in trade, property or effects as last aforesaid, unless or 
except so far as such trustees or trustee shall, under the dis- 
cretionary trusts aforesaid, have actually assigned or assured 
unto or for the benefit of him the said Joseph Emerson 
Dowson, or put him in the possession of the same : Provided 
always, that if my said son Joseph Emerson Dowson shall live 
to attain the age of twenty-one years, and my said executors 
or executor shall not think proper to place or establish him in 
my said trade or business, or if he shall happen to die under 
the age of twenty-one years, or my said executors or executor 
shall previously to l\is attaining that age, from any cause 
whatever, deem it expedient or think proper so to do, then 
I hereby authorise them, him or her, to sell and dispose of my 
said trade or business, or the goodwill thereof, and to sell and 
dispose of the stock in trade and effects therein or belonging 
thereto either by public auction or private contract, and 
generally to wind up my said trade or business, and to act 
therein as I myself could have done if living; and I direct 
that all costs, charges, expenses and losses which may be 
incurred and sustained in the managing and carrying on and 
in disposing of or winding up my said trade or business, shall 
be paid out of the profits thereof, or the monies to arise there- 
from, or my general residuary personal estate hereinbefore 
bequeathed ; and subject or without prejudice as hereinbefore 
mentioned or referred to, and to every or any conveyance, 
assignment, settlement, assurance or payment to be made pur- 
suant to these presents, I do hereby direct and declare that the 
said Charles Jopling and Henry Manisty, and the survivor of 
them, and the heirs, executors, administrators or assigns of 
such survivor, shall and do stand seised and possessed of or 
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interested in the residuary real and personal estate herein- 
before devised and bequeathed, and my said trade or business, 
and stock in trade, debts, property and effects which for the 
time being shall be in, or used, or belonging, or due, or owing 
to or in respect of such trade or business, or the clear monies 
to arise from the sale, and disposition, and winding up thereof 
as aforesaid, upon trust for all my children or child already 
born and to be born, other than my said son Joseph Emerson 
Dowson, who being a son or sons shall at my decease have 
attained or shall afterwards live to attain the age of twenty-one 
years, or being a daughter or daughters shall at my decease 
have attained the age of twenty-one years, or been married, or 
shall afterwards live to attain that age, or be married with the 
consent of her or their guardian or guardians, which shall first 
happen ; and if there shall be two or more such children other 
than aforesaid, to be equally divided between or among them 
as tenants in common, and their respective heirs, administra- 
tors and assigns according to the nature of the premises \ and if 
there shall happen to be but one such child other than as afore- 
said, then for such one child, and his or her heirs, executors, 
administrators and assigns, according to the nature of the 
premises, and to apply one or any part of the annual income of 
the presumptive share or shares for the time being of such 
child or respective children for or towards his, her or their 
maintenance and education, and to invest in any of the parlia- 
mentary stocks or funds, or on government or real security, 
the surplus, if any, of the annual income, so as to accumulate 
in the way of compound interest, and to go along with and to 
be held as part of the share or shares from or in respect of 
which it shall have arisen, and with full power for such trus- 
tees or trustee, if they or he shall think fit, to apply any part 
or parts not exceeding together one moiety of the presumptive 
share or shares of my children respectively, other than as 
aforesaid, of and in the trust premises for putting them respec- 
tively in or to any trade, business or profession, or for his, her 
or their instruction therein, or otherwise for his, her or their 
benefit or advancement in the world, or on marriage : Pro- 
vided always, and I do hereby further direct and declare that 
during the minority of any one or more of my children otler 
than the said Joseph Emerson Dowson, it shall be lawful for 
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and competent to the said Charles Jopling and Henry Manistj, 
or the survivor of them, his heirs, executors or administrators, 
or other the trustees or trustee for the time being of my said 
willy if they or he shall think proper, but subject or without 
prejudice to the annuities thereinbefore referred to, or either of 
them, if for the time being subsisting absolutely, to make sale 
and dispose of all or any of the freehold and leasehold land and 
premises which may be comprised in the devise and bequest 
hereinbefore contained, and their appurtenances, either by 
public auction or by private contract, and together or in one 
parcel, for such price or prices, and under and subject to such 
conditions and stipulations as to the title or to the eyidence 
thereof, or otherwise, as such trustees or trustee shall think 
proper or expedient, with full power and authority to them or 
him to buy in all or any of the premises offered for sale at any 
such auction or auctions, and to rescind or yary the terms of 
any contract or contracts which may have been entered into 
for sale of the premises or any part or parts thereof, and after- 
wards in manner aforesaid to sell the premises which shall 
have been so bought in, or the contract or contracts for the 
sale of which shall have been so rescinded, and of the monies 
to arise from such sale or sales, to pay all costs and expenses of 
and incident to the same. And as to and concerning as well the 
clear money, if any, which may arise from the sale of the 
freehold and leasehold premises under the power lastly herein- 
before contained, as also the clear money which may arise 
from any other residuary personal estate, and also the clear 
money, if any, which may arise from the sale and disposition 
or winding up of my said trade or business, or otherwise to be 
received for or in respect of the same other than the annual 
income of such residuary estate, and the gains and profits of 
such trade and business, so far as the same shall not have been 
made over unto or in favor of my said son Joseph Emerson 
Dowson or his child or children as aforesaid, I direct that 
the trustees or trustee of my said will shall and will so lay out 
and invest such clear monies respectively in their or his names 
or name in some or one of tho parliamentary stocks or funds 
of Great Britain, or upon government or real securities in 
England or Wales, to be from time to time varied or trans- 
ferred for or into other stocks^ funds and securities of the like 



JOPLING V. DOWSON. 205 

nature as often as he or tbey shall think proper, and that such 
trustees or trustee for the time being shall stand possessed of 
such clear monies respectively, or of such stocks, funds or 
securities as aforesaid, and the annual income thereof respec« 
tively, upon and for such or the like trusts, intents and pur- 
poses, and under or subject to such or the like powers, 
provisoes and declarations as are hereinbefore declared and 
contained of and concerning the property from or in respect of 
which such monies respectively shall arise, and the anaual 
income thereof, or as near thereto as the circumstances of the 
case will admit. And, lastly, I do hereby ratify and confirm 
my said will and everything therein contained, so far as the 
same is not hereby revoked or altered." 

The testator, by a second codicil to his will, bearing date the 
11th day of February, 1843, after referring to his said will and 
to the first codicil thereto, and reciting that the said Henry 
Manisty, one of the trustees and executors named therein, was 
desirous of being discharged from or not undertaking the trusts 
and executorship of his said will and first codicil, the testator 
thereby revoked the appointment made by his said will and 
first codicil of the said Henry Manisty as a trustee and executor 
thereof and as a guardian of his children, and he thereby 
gave, bequeathed and devised unto and to the use of the peti- 
tioner and the plaintifi^ Charles Jopling, their heirs, executors, 
administrators and assigns, according to the nature and quality 
thereof respectively, '^ all and singular the real and personal 
estate whatsoever, which in and by his said will and first codicil 
or either of them were or were expressed to be given, devised 
and bequeathed to said Charles Jopling and the said Henry 
Manisty, their heirs, executors, administrators and assigns: 
Nevertheless upon trust that they the petitioner and the said 
Charles Jopling, or the survivor of them, or the heirs, executors 
and administrators of such survivor, or other the trustees or 
trustee for the time being of his said will, should and did stand 
seised and possessed of or interested in all and singular the real 
and personal estate as thereinbefore by him said testator given, 
devised and bequeathed as aforesaid, and the rents and profits, 
interest and dividends, and annual and other proceeds thereof 
upon and for such trusts, intents and purposes, and under and 
subject to such powers, provisions and declarations as such real 
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and personal estate, rents and profits, interest, dividends, and 
annual and other proceeds, would have been subject or liable to 
under or by virtue of bis said will and said first codicil thereto 
in case the now stating codicil had not been made, save and 
except so far as regards the substitution of the Dame of the 
petitioner Francis Otter Hodgkinson for that of the said Henry 
Manisty, and so as and to the intent that petitioner and the said 
Charles Jopling, and the survivor of them, and the heirs, 
executors, administrators and assigns of such survivor, might 
act in and execute all such trusts, intents and purposes as fully 
and efiectually to all intents and purposes as if the name of 
petitioner Francis Otter Hodgkinson had been inserted in the 
said will wherever the name of the said Henry Manisty occurred 
therein; and the testator thereby appointed the petitioner 
Francis Otter Hodgkinson and his the said testator's wife Ann 
Dowson, and the pi a in tifi" Charles Jopling, to be executors of his 
said will and guardians of such his children as should be under 
the age of twenty-one years at his decease during their respec- 
tive minorities, and the said testator thereby declared and 
directed that all and singular the powera, authorities and direc- 
tions in and by his said will and first codicil thereby given, or 
expressed and'intended to be given, to the said Henry Manisty, 
either by name or as one of his executors, should and might be 
exercised by petitioner Francis Otter Hodgkinson jointly or 
separately, as the case might be or require, and in like manner 
to all intents and purposes as if the name of petitioner had 
throughout his said will and first codicil been inserted wherever 
the name of the said Henry Manisty had occurred or was im- 
plied therein : And lastly, the said testator thereby ratified and 
confirmed his said will and the said first codicil thereto, and 
everything therein respectively contained, so far as the same 
was not thereby revoked or altered/' 

The testator Joseph Dowson died on the 6th of October, 
1843, and he left defendant Joseph Emerson Dowson, who 
was then an infant under the age of twenty-one years, his heir 
at law. 

On the 17th October, 1843, the petitioner Francis Otter 
Hodgkinson, Charles Jopling (since deceased), and the defend- 
ant Ann Dowson, duly proved the said will and codicils in the 
prerogative court of the Archbishop of Canterbury. 
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The testator was not at the time of his death seised of or 
entitled to any real or leasehold estates, except those specifically 
devised and bequeathed by the said will. 

The personal estate of the testator not specifically bequeathed 
by him in his said will consisted partly of cash in hand, bills of 
exchange and other securities, but chiefly of the debts due and 
ojving to him in his said trade or business of an ironmonger, 
and his stock in trade and trade effects, and the goodwill of the 
said trade. 

The petitioner and his co-executors possessed themselves of 
part of the personal estate and effects of the testator not specifi- 
cally bequeathed, and thereout paid his funeral and testamentary 
expenses and some of his debts ; but other debts of the said 
testator to a large amount were still remaining unpaUL 

Upon the death of the testator, the petitioner and Charles 
Jopling (deceased), and Ann Dowson, agreed to carry on the 
trade or business of the said testator until the state of his afiairs 
could be ascertained, so as to enable them to determine whether 
it would be expedient to carry on or discontinue the same ac« 
cording to the trusts of the said will and codicils, and they 
carried on the said trade for a short time accordingly; but upon 
investigating the said testator's affairs, the petitioner and Charles 
Jopling were of opinion that it would not be expedient or proper 
to continue to carry on the said trade during the minority of the 
said defendant Joseph Emerson Dowson, and in the month of 
February, 1844, they accordingly determined to discontinue 
such trade, and to sell and dispose of the goodwill, stock in 
trade and effects thereof, and they communicated such their de- 
termination to the widow Ann Dowson, their co-executrix, and 
requested her to concur therein, but she refused so to do, being 
desirous of continuing the said trade for the benefit of the said 
defendant Joseph Emerson Dowson. 

The petitioner and Charles Jopling persisting in their said de- 
termination, the widow Ann Dowson set on foot a negociation 
with the petitioner and Charles Jopling for the purchase of the 
said goodwill and trade efiects on behalf of and for the benefit 
of the said defendant Joseph Emerson Dowson ; and the peti- 
tioner and the said Charles Jopling, in order to meet the wishes 
of said defendant Ann Dowson, the said goodwill was valued 
by Mr. Alderman Farebrother, a highly respectable auctioneer 
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in London, at the sum of 20001., and petitioner and said Charles 
Jopling were willing and offered to sell the same to the said 
Ann Dowson on behalf of her said son at that price, and that 
the stock in trade and effects should be taken at a yaluation, 
and that the trade premises should be rented at the yearly sum 
of 450/., being the rental fixed for the same by the said Mr. Fare- 
brother. The aforesaid negociation was continued by defendant 
Ann Dowson until June, 1844, when she ultimately declined to 
make such proposed purchase. The trade or business was carried 
on by the executors pending such negociation, in the expectation 
that an agreement would ultimately be come to for the purchase 
thereof on behalf of the said defendant Joseph Emerson Dow- 
son. On the termination of the negociation, Ann Dowson still 
refusing to concur with the petitioner and Charles Jopling in a 
sale of said goodwill, stock in trade and effects, the petitioner 
and Charles Jopling, on the 16th July, 1844, filed their original 
bill in the suit, and thereby, after amongst other things setting 
forth certain indentures of even date with the said will, whereby 
the testator conveyed and assigned freehold and leasehold 
estates of considerable value to trustees upon trusts for the 
benefit of his said wife and children, and also stating said will 
and codicils, and the several other matters, amongst other things, 
in effect prayed that the trusts of said settlements, so far as 
they were capable of being effected, might be carried into exe- 
cution under the direction of the court, and that the usual 
accounts might be taken of the personal estate of the said 
testator not specifically bequeathed, and of the funeral and 
testamentary expenses and debts, and that the clear residue of 
his estate might be ascertained; and that proper directions 
might be given respecting the said testator's trade or business, 
and as to the carrying on or putting an end to the same ; and 
that if necessary or proper the goodwill of the said trade or 
business, and the trade effects, might be sold, and the affairs of 
the said trade or business might be wound up; and that all 
proper parties might be ordered to join in such sale ; and that 
the said trade or business, if the same should be continued, 
might be carried on under the direction of this court, and that 
a manager thereof might be forthwith appointed by the court ; 
and that the petitioner and Charles Jopling might be fully in- 
demnified in respect thereof. The defendants appeared and 
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answered the said bill ; and by the decree, dated the 19th July, 
1844, after directing certain inquiries, it was referred to one of 
the Masters to inquire and state whether the testator's trade or 
business had been carried on since his death, and, if so, by 
whom and under what circumstances, and whether any, and if 
any, what profits had arisen from such trade or business, and 
by whom the same had been received and what had become 
thereof; and also to take an account of the* personal estate and 
effects of said testator not specifically bequeathed, including 
the profits of his trade or business accrued since his death, if 
any, come to the hands of his said executors or executrix, and 
of the debts and funeral expenses of the testator, and of the 
legacies and annuities given by said will, with the usual direc- 
tions. And it was thereby ordered, that the personal estate of 
the said testator Joseph Dowson not specifically bequeathed 
should be applied in payment of his debts and funeral expenses 
in a due course of administration, and then in payment of his 
legacies and annuities. And it was referred to the said Master 
to inquire and state whether it would be fit and proper, and for 
the benefit of the parties interested in the said testator's estate, 
that the said trade or business should be carried on, or whe- 
ther the same should be wound up and discontinued, and if 
the Master should be of opinion that such trade or business 
ought to be wound up and discontinued, then it was ordered 
that he should proceed to a sale of the goodwill of the said 
trade or business, and the stock in trade, and trade effects by 
public auction or by private contract, or partly by public 
auction and partly by private contract, as the said Master should 
think most for the benefit of the said testator's estate and the 
persons interested therein. And in case of any such contract 
the Master was to be at liberty to receive proposals for the 
same ; and in case of such sale or sales the same was or were 
to be sold to the best purchaser or purchasers that could be got 
for the same, to be allowed by the said Master ; and that the 
money to arise by such sale should be paid into the Bank, with 
the usual directions for its investment and accumulation of the 
dividends. And it was thereby ordered that the said Master 
should forthwith appoint a proper person to tahe and have the 
managemefit of such trade or business, and to have the direction 
and superintendence and carrying on thereof, and to collect and 

p 
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get in the outstanding debts and effects belonging to the said 
trade until such sale should take place, and the said trade or 
business should be wound up, and it was ordered that the said 
trade or business should be wound up under the direction of the 
mid Master, if the said Master should so think fit as aforesaid. 
And if the said Master should be of opinion that the said trade 
or business ought to be continued to be carried on, t?ien it was 
ordered that he should forthwith appoint some proper person to 
act as manager and receiver of the said trade, and to carry on 
the said trade or business under the direction of the said Master. 
And it was ordered that the defendant Ann Dowson should be 
at liberty to propose herself as such manager, she being willing 
to act without salary, and he was to allow such person so to be 
appointed manager until such sale, in case such business should 
be carried on as beforementioned, other than the said Ann 
Dowson, a salary, &c. [with the usual directions]. And it was 
ordered that the said trade manager and receiver to be appointed 
as aforesaid should be at liberty to b?*ing actions as there should 
be occasion for the recovery of such of the debts as were then 
due, or should thereafter become due, in the name of the peti- 
tioner and said Charles Jopling, deceased, and said Ann Dow- 
son, as executors of said testator, who were to be indemnified 
against the costs and charges thereof, and against all loss which 
might be incurred in so carrying on said trade out of the testator's 
residuary estate, including the stock in trade and trade effects, 
and the monies to be received in respect of said trade, and said 
manager and receiver was to pay the debts due and to become 
due from the said trade or business, [The order then directed 
the Master to fix an occupation rent for the trade premises, 
and with liberty for the manager to heep down the annuities of 
300Z. and 20i. charged thereon.] And it was ordered that the 
said Master should appoint a receiver of the outstanding per- 
sonal estate of the testator, with the usual directions. And it 
was ordered that the plaintiffs and defendants should deliver 
over to such person so to be appointed all securities for said 
outstanding personal estate, and all deeds and writings in their 
custody or power relating thereto; and in case it should be 
necessary to put any of the debtors in suit, the same was to be 
done by the approbation of said Master, and such person was 
to be at liberty to make use of the names of the said petitioner and 
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Charles Jopling, and Ann Dowson, who were to be indemnified 
out of the trust estate [and then followed directions for an in- 
quiry as to the residuary personal estate converted, and what part 
ought to be invested to answer the annuities beforementioned]* 

Divers proceedings were taken under this decree in the 
Master's office, where the petitioner and Charles Jopling op- 
posed the continuance of said trade, but the defendant Ann 
Dowson was desirous that it should be continued and carried 
on, and that a manager and receiver should be appointed ; and 
she proposed Joseph Jopling therein described as a proper 
person to be appointed manager of said trade or business, and 
to have the direction and superintendence and carrying on 
thereof, and to collect and get in the outstanding debts and 
effects belonging to said trade. This the petitioner and Charles 
Jopling opposed, but tJie Master ultimately/ appointed said 
Joseph Jopling to be the manager of tlie said trade or business 
until the sale of the goodwill thereof should take place. 

Joseph Jopling thereupon immediately entered upon and 
tooh possession of said trade premises^ and of the stock in trade 
and effects belonging thereto, and as such manager as aforesaid 
he thenceforth carried on said trade or business until the 31st 
January, 1848, when said trade was discontinued by direction 
of said Master, and the stock and effects which then remained 
unsold were sold by auction as hereinafter mentioned. 

During such last mentioned period Joseph Jopling, as such 
manager, had the sole and exclusive direction, management and 
superintendence of said trade or business, and he collected and 
got in outstanding debts and effects belonging to said trade or 
business to a large amount, and he also received and paid other 
moneys in respect of said trade or business to a large amount. 

The petitioner and Charles Jopling did not, nor did either 
of them, at any time after said manager entered upon and took 
possession of said trade or business, effects and premises as 
aforesaid, in any manner interfere or meddle therewith, or with 
the direction, management or superintendence thereof, or re- 
ceive any money belonging thereto, or collect or get in any of 
the outstanding debts or effects belonging to said trade or busi- 
ness, but in obedience to said decree they left the same entirely 
to said manager. 

The capital, stock in trade and effects of and belonging to 

p2 
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said trade, of which said manager so possessed himself as 
aforesaid, in the month of October, 1844, were of the yalue of 
10,014/. 4>g. lid. or thereabouts, and that the debts then due 
and owing in respect of said trade or business were of small 
amount, that is to say, under the sum of 1000/. 

The petitioners alleged that the money and effects of and be- 
longing to said trade possessed and received by said manager, 
or which, without his wilful neglect or default, he might have 
possessed or received during the time that he carried on said 
trade or business as aforesaid, were much more than sufficient 
to pay and satisfy all the debts and liabilities properly con- 
tracted and incurred by him as such manager, and that he 
ought to have paid or satisfied all such debts and liabilities 
when and as same became due and payable as directed by said 
decree ; but that about the latter end of the year 1847 divers 
actions at lam were brought against the petitioner and Ann 
Dowson, as the surviving eocecutors, to recover from them the 
amount of divers debts which had been contracted by said ma* 
nager in the course of carrying on said trade or business. 

The petitioner applied to the manager and requested him to 
pay such last mentioned debts and to indemnify the petitioner 
against the costs of said actions, when said manager alleged 
that the affairs of the said trade had become much embarrassed 
and that he was unable to comply with the petitioner's request. 

Upon this, application was made to the Master, and the cir- 
cumstances aforesaid having been represented to him, he, in 
pursuance of the authority given to him by the said decree in 
that behalf, directed that said trade or business should be wound 
up and discontinued, and the stock and effects thereof sold by 
public auction ; and the said trade or business was discontinued, 
and the stock in trade and effects belonging thereto remaining 
undisposed of by said manager were sold by said manager by 
public auction on the 31st January, 1848, and the net proceeds 
of such sale amounted to the sum of 990/. 3^. lid. 

In the meantime other actions at law had been brought against 
the petitioner and said Ann Dowson to recover debts which had 
been contracted by said manager in carrying on the trade, and 
which he had neglected and omitted to pay ; and said manager, 
upon being applied to by the petitioner to pay such debts and 
to indemnify him against the costs of such action^ alleged that 
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he was unable so to do^ and ultimately judgments were reco' 
vered in said several actions for sums of money amounting 
together to the sum of 678/. 13*. Ud, and upwards, and the 
several plaintiffs therein threatened to sue out execution thereon 
against the petitioner. 

The petition also stated that no part of the estate and effects 
of said testator was in the hands of and due from the petitioner, 
and upon his application an order had been made, dated the 
7th July, 1848, whereby it was ordered that Messrs. Oxenham 
& Sons, the auctioneers who had sold the said stock in trade and 
effects, and who had received and then had in their hands the 
said sum of 990/. 3^. lie/., should pay said sum of 990/. 3s. lid. 
to said manager of said trade or business, and that said Joseph 
Jopling was thereby ordered thereout to pay to said several 
judgment creditors the amounts due to them respectively upon 
or by virtue of the respective judgments, together with such 
interest as might be due thereon to the day of payment. 

The said several judgment debts were paid by said manager 
out of said sum of 990/. ds. Ud, as directed by said last men- 
tioned order. 

The first account carried in by said manager before the Master 
under said decree contained merely an account of his receipts 
and payments as such manager as aforesaid up to the 31st De- 
cember, 1845, and that upon the same being brought in, the 
petitioner objected before said Master to the form of said ac- 
count, on the ground that it was impossible for any of the parties 
to the cause to ascertain therefrom the state of said trade, and 
the petitioner requested said Master to direct proper acccounts 
and a balance sheet to be made out and brought in by said 
manager, so as to show the amount of the liabilities and assets 
of said trade and the result of said manager's dealings and 
transactions therein up to that time, but the petitioner's objec- 
tion was overruled hy said Master ^ who approved of and passed 
said account as a proper and sufficient account according to the 
practice of the court. 

The manager had, since said trade or business was discon- 
tinued and the effects thereof sold as aforesaid, brought into 
said Master's office an account of his receipts and payments as 
such manager as aforesaid up to the 31st December, 1846, and 
such account was now in the course of investigation in the 
Master's office, and was not yet passed. 
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On the 7th December, 1848, an action was brought against the 
petitioner in the Common Pleas by William Bird, and it ap- 
peared by the delaration and particulars of demand delivered 
in such action that said action was brought to recoyer a sum of 
24Z. Us. 6d., being the amount of a bill of exchange, and also 
to recover the further sum of 1/. 6^. 5d, for goods alleged to 
have been sold and delivered by plaintiff to the petitioner at 
his request since the date of said bill, and that the goods so 
alleged to have been sold and delivered by said William Bird 
to the petitioner were so sold and delivered between the 9th 
February, 1847, and the 16th February, 1848, both inclusive. 

The petition alleged that the petitioner never had any dealing 
or transactions whatever with said William Bird ; that all the 
goods by said declaration and particulars of demand alleged to 
have been sold to the petitioner were in fact sold and delivered 
to said manager as such manager as aforesaid, and at his re- 
quest, during the time that he so carried on said trade or busi- 
ness as aforesaid ; and said bill of exchange for 24Z. 17s. 6d, 
was also accepted by said manager as such manager as afore- 
said, and in his own name and. not in the name or as the agent 
for the petitioner ; and that the whole of the said debt, to re- 
cover which said action is brought, was contracted by said 
manager as such manager as aforesaid, and without the know- 
ledge or privity of the petitioner ; that before said debt was 
contracted by said manager, and before and at the time when 
the said bill of exchange was accepted by said manager as afore- 
said, said William Bird had notice and well knew that a suit 
had been instituted and was pending for the administration of 
the estate of said testator, and that said Joseph Jopling roas the 
manager appointed by the court to carry on said trade or busi- 
ness, and that the said trade or busines was then being carried 
on by and under the direction and superintendence of said 
Joseph Jopling as such manager. 

The trade or business was carried on by said testator in his 
lifetime and up to the time of his death under the style or firm 
of J. and E. Dowson; that from and after his death until said 
trade was discontinued as aforesaid it was carried on under the 
same style or firm. 

That until after the whole of the said debt was contracted 
said Bird was wholly unacquainted with the petitioner, and 
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did not know that the petitioner was an executor under the will 
of said testator, or that he had at any time caried on said trade 
or business. 

That no part of the estate of said testator was in the hands of 
and due from the petitioner, and that the residuary estate con« 
sisted only of the balance of the proceeds of the sale of the said 
stock in trade and effects which remained afler payment of said 
judgment debts, and any balance that might be in the hands or 
due from the manager, and which residuary estate was appli- 
cable towards the payment of the debts due from the testator at 
the time of his death and proved in said cause, amounting to 
1776/. lis, 2d.; but said William Bird threatened to proceed 
with his said action at law to judgment, and to sue out execution 
thereon against the petitioner or his effects, unless restrained 
from so doing by the order of this court. 

Several other debts had been contracted by the manager in 
the course of carrying on the said trade or business, and some 
of the creditors to whom same were due also threatened to bring 
actions against the petitioner to recover the debts due to them 
respectively. 

The petition then alleged that said manager was liable to 
pay and ought to be ordered to pay the debt so dae to the said 
William Bird as aforeraid, and all similar debts contracted by 
him, and to indemnify the petitioner against such debts and the 
costs of said action, and submitted that proper accounts ought 
to he taken of the dealings and transactions of said manager 
in said trade or business, and of his receipts and payments in 
respect thereof. 



Order on the foreqoinq Petition. 



January 23rd, 1849. 



Cur. — Let William Bird in the petition named be restrained 
by the order of this court from further prosecuting the action 
in the petition mentioned against the petitioner, and from 
bringing any other action or from taking any other proceed- 
ings against the petitioner in respect of the debt alleged to be 
due to him as in the petition mentioned, and refer it to the 
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Master to whom this cause is referred to take an account of 
the debts and liabilities of the trade or business in the pleadings 
mentioned, from the 21st October, 1844 ; and the said Master 
is to cause an advertisement to be published in the London 
Gazette, and such other public papers as he shall think fit, 
for the creditors of the said trade or business to come in before 
him and prove their debts, and he is to fix a peremptory day 
for that purpose, and such of them as shall not come in and 
prove their debts by the time so to be limited are to be excluded 
the benefit of this order. And refer it to the said Master to 
inquire and state to the court of what the capital, stock in 
tradCf credits and efiects of and belonging to the trade or 
business in question consisted on the said 21st day of October, 
1844^ when the manager in the petition mentioned entered on 
the management and conduct thereof, and what was the amount 
or value thereof at that time, and what were then the debts and 
liabilities of the said trade or business, and of what the capital, 
stock in trade, credits and efiects of and belonging to the said 
trade or business consisted when the said trade or business was 
discontinued by the said manager, and what was the amount or 
value thereof at that time, and what were then the debts and 
liabilities of the said trade or business. And let the said Master 
also inquire into and take an account of the management and 
conduct of the said trade or business by the said manager, and 
of all his dealings and transactions, receipts and payments, in 
respect thereof, and of the balance in his hands or due from 
him in respect of the premises. And let the said Master also 
inquire and state to the court what profits or losses were mads 
during the management and conduct of the said trade or busi- 
ness by the said manager, and by what means and under what 
circumstances the losses (if any) were incurred or occasioned ; 
and the said Master is also to take an account of what has been 
received and paid by the said manager under the order of the 
7th day of July, 1848. And for the better taking the said 
accounts and making the said inquiries aforesaid, the parties 
are to produce before the said Master on oath all books, 
papers and writings in their custody or power relating 
thereto, and are to be examined on interrogatories as the said 
Master shall direct, who, in taking the said accounts, is to 
make unto the parties all just allowances ; and the said Master 
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is to be at liberty to state any circumstances specially as he 
shall think fit, at the request of either party, and reserve the 
consideration of the costs of this application until afler the said 
Master shall have made his report, and any of the parties are 
to be at liberty to apply to this court as they may be advised. 



No. 22. 

FORMS OF ORDERS FOR REFERENCES TO 
APPOINT RECEIVERS, MANAGERS, &c. &c. 



No. 1. Order for Receiver of Real and Personal 

Estate. 

In Cl^ancet^. 

Between A. B., Plaintiff, 

and 
C. D., Defendant* 

His Lordship doth order that it be referred to the Master in 
rotation to appoint a proper person to be receiver of the rents 
and profits of the real estates of the testator, situate at ■ 

in the county of in the pleadings of this cause particularly 

mentioned and set forth, and also of the personal estate out- 
standing of the said testator ; and he is to allow him a proper 
salary for his care and pains therein ; the person so to be 
appointed receiver first giving security, to be approved of by 
the said Master, and to be taken before a Master Extraordinary 
in the country, if there shall be occasion, duly and annually 
to account for and pay what he shall so receive, as is hereafter 
directed, or as the court shall direct ; and the tenants of the 
said estates are to attorn and pay their rents in arrear and 
growing rents to such receiver, who is to be at liberty to 
manage, let and set the said estates from time to time with 
the approbation of the said Master as there shall be occasion. 



218 Appendix No. 22. 

And it is ordered that the said receiver do from time to time 
pass his accounts before the said Master, and pay the balances 
that shall be reported due from him into the Bank, with the 
privity of the Accountant-General of this court, to be there 
placed to the credit of this cause, subject to the further order 
of this court. 



No. 2. Order for a Receiver, where there are Prior 
Incumbrances, and to state their Priorities. 

Between A. B., JPlaintiff, 

and 
C. D., Defendant 

His Lordship doth order that it be referred to Mr. , one, 

&c., to appoint a proper person to be receiver of the rents and 

profits of the capital mansion-house, &c. at ; but the 

appointment of the said receiver is not to affect prior incum- 
brancers upon the said estates and premises, who may think 
proper to take possession of the said estates and premises by 
virtue of the said securities respectively. And it is ordered 
that the said Master do also allow to such person so to be 
appointed, &c. [salary ^ S^c. as in former precedent] ; and it is 
ordered that the said Master do inquire what incumbrances 
there are affecting the said estates and premises, and also into the 
priorities thereof respectively ; for the better discovery whereof 
the parties are to produce before the said Master, upon oath, 
all deeds, books, papers and writings in their custody or 
power relating thereto, and are to be examined on inter- 
rogatories as the said Master shall direct ; and it is ordered that 
the person so to be appointed receiver as aforesaid do, out of 
the rents and profits so to be received by him, keep down the 
interest and payments in respect of the said incumbrances 
according to their priorities, and pay the balances thereof, 
which shall be from time to time reported due from him, into 
the Bank with the privity, &c. \as in last precedent]. 
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No. 3. Order for a Receiver in case of Partnership. 

Between A. B., Plaintiffs 

and 
C. D., Defendant. 

His Lordship doth order that it be referred to Mr. , one, &c., 

to appoint a proper person to be receiver of the outstanding debts 
and effects of the late partnership of James Sturgis, Thomas 
Jones and William Alyen, carrying on trade and business 
under the firm of Sturgis & Co., in the pleadings of this cause 
mentioned, and to allow him, &c. [salaryy ^c. as before], 
such person so to be appointed first giving security, &c. [as in 
former precedent], to be answerable for what he shall receive 
of such outstanding debts and effects, and to pay the same as 
this court hath hereby directed and shall hereafter direct ; 
and it is ordered that the defendants C. D. and £. do deliver 
over to such person so to be appointed receiver all securities 
in their hands for such outstanding debts and effects, together 
with all books and papers relating thereto ; and in case there 
shall be occasion to put any of the debts in suit for the re- 
covery thereof, the same is to be done with the approbation of 
the said Master; and such person so to be appointed is to 
make use of the names of the plaintiffs and defendants or either 
of them for that purpose, who are to be indemnified therein out 
of the said estates and effects ; and it is ordered that the per- 
son so to be appointed receiver do from time to time annually 
pass his accounts, &c. [as in precedent No. 1], 



No. 4. Order for Receiver of Property in America. 

Between A. B., Plaintiff, 

and 
C. D., Defendant, 

And it is oi*dered that the said Master do appoint a proper 
person or persons to be a receiver or receivers of the rents 
and profits of the said testator's real estates in St. John's, 
New Brunswick, and also to collect and get in the outstanding 
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personal estate of the said testator in America, and make him 
or them a reasonable allowance in respect thereof; such per- 
son or persons so to be appointed receiver or receivers in New 
Brunswick is or are first to give security, to be approved of 
by the said Master, to be answerable for and to remit what he 
or they shall so receive to a proper person or proper persons in 
London, to be also approved of by the said Master, to receive 
the same; and the said Master is to make such person to 
whom the same shall be so remitted a reasonable allowance in 
respect thereof, but such person is first to give security, to be 
approved of by the said Master, duly to account for and pay 
what he shall so receive, as this court shall direct; and the 
tenants of the said estates are to attorn and pay their rents in 
arrear and growing rents to such receiver or receivers, who is 
or are to be at liberty to manage, let, and set the said estates 
with the approbation of the Master, as there shall be occasion ; 
and it is ordered that such person so to be appointed in London, 
to whom the monies aforesaid are to be so remitted, do pass his 
accounts annually before the said Master, and pay the balances 
which shall be reported due from him into the Bank with the 
privity, &c. [as in former precedent No. 1] ; and it is ordered 
that the Master do consider and state to the court whether any 
and what steps ought to be taken by such receiver or receivers 
so to be appointed to enforce the payment of any and which of 
the outstanding debts due to the said late testator in New 
Brunswick and in America, and out of what fund the necessary 
expense attending the same and also the allowances to the 
said receiver or receivers should be paid. 



No, 5. Order for Appointment of Consignee and 

Manager. 

Between A. B., Plaintiff, 

and 
C. D., Defendant, 

And it is ordered that it be referred to Mr. , the Master 

to whom these causes stand transferred, to appoint a proper 
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person in London to whom the rents^ profits and produce of 
the said testator's estate in Jamaica, as in the pleadings 
mentioned, may be consigned and committed ; and the said 
Master is to make such person a reasonable allowance in 
respect thereof; but such person is first to give security, to 
be approved of by the said Master, to be answerable for what 
he shall receive in respect of the said testator's estate in 
Jamaica, as this court hath hereby directed and shall hereafter 
direct ; and it is ordered that such person do pass his accounts 

annually, up to the day of in every year, before the 

said Master, to be included in the said Master's general 
report, and pay the balances which shall be reported due 
from him to the said A. B. until the further order of this 
court ; and it is ordered that the said Master do appoint one 
or more proper person or persons to act as manager or 
managers of the said testator's estate in Jamaica, in the event 
of the death, absence from the island, or other incapacity to 

act of the said , the present manager, to receive the rents, 

profits and produce thereof, and remit the same to the 
consignee or consignees for the time being in London. 



No. 6. Order eor Manager and Receiver of a 

Colliery. 

Between A. B., Plaintiff, 

and 
C. D., Defendant, 

His Lordship doth order that it be referred to Mr. , one 

&c., to appoint a proper person to take and have the manage- 
ment of the partnership colliery, stock and efiects, and to have 
the direction and superintendence of the working the said 
partnership mines, and the carrying on the partnership trade 
in question, and to collect and get in the outstanding debts and 
efiects belonging to the said partnership ; and each of the 
partners of and in the said colliery and trade, who shall show 
to the satisfaction of the said Master that he is a partner of 
and in the said colliery, regularly admitted as such by the 
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other partners or owners thereof^ and legally entitled to a share 
of the mines belonging thereto, and to receive a share of tbe 
profits of the said colliery, is to be at liberty to propose him- 
self, or such other person as he shall think fit (such other 
person being a practical miner), to the said Master to be 
appointed such manager and receiver; and the said Master 
is to be at liberty, if he shall see occasion, to proceed de die in 
diem in the appointing of such manager and receiver ; and the 
said Master is to make such person so to be appointed an 
allowance in respect thereof; but such person so to be 
appointed is first to give security to be allowed of, &c. [as in 
precedent No. 1], duly to manage the said partnership 
colliery, and to be accountable for what he shall so receive in 
respect thereof, and to pay the same as this court hath hereby 
directed and shall hereafter direct ; and it is ordered that the 
plaintifis and defendants do deliver over to such person so to be 
appointed manager and receiver, the stock, goods, efiects, books 
and accounts belonging to the said partnership ; and the said 
manager and receiver is to be at liberty to bring actions as 
there shall be occasion for the recovery of such of the debts as 
are now due or shall hereafter become due in the names of the 
parties or either of them, and the person or persons in whose 
name such action shall be brought is or are to be indemnified 
against the costs and charges thereof, out of the stock, goods 
and efiects of the said partnership, and out of the money to be 
received in respect of the said debts by the said manager and 
receiver ; and it is ordered that he do pay the debts due and 
to become due from the said partnership ; and it is ordered 
that the said manager and receiver do pass his accounts before 
the said Master half-yearly ; and after retaining in his hands 
such sum of money as the Master shall deem sufficient for 
carrying on the said colliery, do pay the balances as the same 
shall become due from him into the Bank with the privity, &c. 
subject to the further order of this court. 
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A. 
ACCOUNT. 

As to receiver's accounts, 92. 
General orders relating thereto, 92. 

Appendix, 182. 
Practice in Master's office under, 92. 
Receiver ought always to be ready to account, 93. 
As to passing accounts with infants after coming of age, 93. 
Master's report as to, requires no confirmation, 94. 
Mode of passing account, 96. 
How to compel accounts to be passed, 98. 

Form of receiver's account. Appendix, 184. 

Affidavit verifying account, Appendix, 187. 

Report on account, Appendix, 188. 

ADMINISTRATOR. See Executor, 26. 

AFFIDAVITS. 

As to time of filing, 3. 

Affidavits to be confined to facts in bill, 4. 

AGREEMENT. As to distraining where there is an agreement for a 
lease, 76. 

ALLOWANCE. 

As to receiver's salaries and allowances, 99. 

If he do not pass accounts regularly will not be allowed any, 99. 

Five per cent, on gross rental, as salary, 99. 

Court may allow more, 99. 

Allowance to receiver depends on the degree of difficulty or facility 

in the collection, 100. 
Allowance for extraordinary trouble and expenses, 101. 
Manager of West India estate entitled to commission, 102. 
Trustees appointed receive no emolument, 102. 
Solvent partners no salary, 102. 

ANSWER. 

A receiver will be appointed before answer, 3. 

Where /rami or danger to the property contemplated, 3. 
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A N SWER-'Continued. 

At any time, if sufficient case made by the bill and admissions 
in answer, 4. 
Pending litigation, II. 
Pending an appeal to Privy Council, 17. 

APPEAL. A receiver appointed pending an appeal, 17. 

APPEARANCE. Cases in which a receiver will be appointed before 
appearance, 3. 

ASSETS, admission of, by executors of a receiver, 116. 

ATTORNEY. A receiver will be appointed against an attorney who 
has agreed to assign his share of profits, 40. 

B. 
BANKRUPTCY, receiver in, 68. 

C. 

CHARITY. See Trustees and Executors, 26. 
Trustees of a charity, 29. 

CONSIGNEE, as to estates in the East and West Indies, 118. 

COSTS. 

In proper cases will be indemnified against costs, 90. 

Receiver entitled to his costs of discharge, if reasonable cause shown, 

111. 
So where after appointment he becomes entitled to participate in the 
profits of the estate, 112. 

COVENANT. Receiver appointed in cases of breach of covenant, 65. 

CREDITORS. 

Receiver appointed in cases of bills filed by creditors, 58. 
Judgment creditors, 59. 
Equitable creditors^ 61. 

D. 

DECREE. Receiver will be appointed after decree, 4. 

DEFENDANT. A receiver will not be appointed on behalf of a de- 
fendant, 111. 

DEVISEES, See Heir-at-Law. 
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DISCHARGE OF RECEIVER. 

As to his discharge where object of bis appointment satisfiedy 110. 

Will not be discharged merely on the application of the party at 
whose instance appointed, 110. 

Where estates decreed to be sold, 110. 

On satisfaction of the claim of plaintiff, 110. 

Receiver appointed before decree superseded by decree, unless ex- 
pressly continued, 111. 

Will not be discharged at his own request. 111. 

Unless he show reasonable ground, 111. 

Where subsequent to appointment he acquires rights in the suit, 112. 

On infant coming of age, 112. 

Two infants tenants in common, 112. 

On appointment of new trustees, 113. 

DISTRESS. 

Where receiver may distrain for arrears of rent, 76. 
Where to apply to the court for leave, 76. 



E. 

EAST INDIES, as to receivers of estates in^ 118. 

ECCLESIASTICAL COURT. 

Receiver appointed pending proceedings in, 11. 

Cases where applications granted, and where refused, 11. 

ECCLESIASTICAL INCUMBRANCERS. See Mortoaqor and 
Mortgagee. 
Phipps V. The Bishop of Bath and Wells, 49. 
Metcalfe v. Archbishop of York, 51. 
White V. Bishop of Peterborough, 53. 

ENTRY AND DISTRESS. 

A receiver will not be appointed where the party or a trustee for 

him has the power of, 49. 
Unless fraud, waste or danger to the property, 6. 

EQUITABLE ESTATE. Person having only an equitable estate en- 
titled to a receiver, where, 49. 

EXECUTORS AND ADMINISTRATORS. 
Where receiver appointed in cases of, 33. 
Disclaimer by, 35. 
Where out of the jurisdiction, 35. 
Where assets in India, 36. 

Q 



226 INDEX. 

EXPECTANT HEIRS. 

Not sufBcient to preyent the appointment of a receiver, that an 
expectant heir, who has granted post obit securities, pay in prin- 
cipal, interest and costs, unless ample security for any further 
demand, 59. 

F. 

FRAUD. Receiver will be appointed where will obtained by fraud, 
Rutherford v. Douglas, 20. 



H. 

HEARING. Receiver will be appointed at the hearing of the cause, 4. 

HEIR-AT-LAW AND DEVISEES. 

A receiver will not be appointed against an heir-at-law at the in- 
stance of devisees, 24. 
Unless probable ground of title shown, and danger to the pro- 
perty, 24. 
Pending a question whether estates devised were subject to a 
bond executed by a testator, 25. 

I. 

INALIENABLE ESTATES. 

A receiver will not be appointed in respect of, Davis v. Duke of 
Marlborough, 61. 

INFANTS. 

Properties and interests of infants under peculiar care of the court, 26. 
Will be appointed immediately on filing of bill, 26. 
Possession of receiver the possession of the infant, 26. 
Where two trustees, one of whom declined to act, 27. 
Where one dead and another abroad, 27. 
In suit by an infant against testamentary guardian, 27. 
In cases of natural children, 27. 
Receiver passing his accounts with an infant immediately on his 
coming of age disapproved, 112. 

Recognizance ought not to be vacated till one year after infant 

of age, 112. 
Cases as to infants, 26. 

INTEREST. 

Receiver chargeable with interest, unless he pay in his balances 
regularly, 93. 
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INTEREST— continued. 

General orders, 92. 
Interest from what period, 93. 
Where annual rents, 93. 
Receiver not entitled to make interest, 98. 
Admission of assets of executors of a receiver extends to inte- 
rest, 116. 

LEASE. 

As to distraining where there is only an agreement for a, 76. 
Reference as to propriety of granting leases, 79. 
Lease granted by receiver, without approbation of court, invalid, 79. 
Court no jurisdiction to enable receiver to make leases which would 

bind infant remainder-man, 79. 
As to course pursued in Ireland when lands held for lives renewable, 

80. 

LEGAL ESTATE. 

Receiver will not be appointed against, 6. 
Except in cases of presumed fraud or waste, 6. 
Cases exemplifying the rule, 6. 

Will be appointed against the purchaser of the legal estate subject 
to equitable interests, 47. 

LIS PENDENS. 
Notice of, 64. 

2&3 Vict. c. 11 ..65. 

LOSS. 

Receiver how far liable for, 84. 

Not unless occasioned by his default, 84. 
Where he deposits money in banker's hands who fail, 85. 
Knight V. Lord Plymouth, 85. 
Salumy v. Salway, 89. 
A solicitor who acts as receiver liable to, 90. 
Receiver indemnified against loss in proper cases, 90. 

LUNACY. 

A receiver will be appointed where no one will act as committee of 
the estate of, 66, 
With salary, but to give surety as a committee, 67, 

Q2 
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M. 

MANAGER. 

As to managers and conaigneeB, 118. 

Estates in East and West Indies, 118. 

Cases in note (6). 
In cases of partnership, 119. 

Cases in note {d). 
In cases of mining concerns and collieries, 119. 

Cases in note (/'). 
Joint stock companies, 119. 
Private trades, 120. 

MINES. 

Receiver will be appointed in a case of mines, 39. 
And see Manager. 

MORTGAGOR AND MORTGAGEE. 

Mortgagee having the legal estate not entitled to a receiver, 49. 

If only an equitable mortgagee, may have one without prejudice to 

prior incumbrances, 49. 
Where owner abroad, court will protect in favour of equitable incum- 
brancers, 49. 
Second mortgagee cannot have receiver without consent of first, 49. 
Equitable incumbrancer, who will take possession, may have receiver, 

but not to prevent others having prior title, 50. 
Possession will not be taken from a mortgagee until paid, 50. 
Mortgagee entitled only to such rents as accrue whilst he is in pos- 
session, 51. 
Mortgagor, having only a life interest in the mortgaged premises, 
and a mortgagee having a charge both on the life interest and the 
interest in remainder, 51. 

Where possession of the receiver the possession of the mort- 
gagee, 52. 
Where of a purchaser in suit for a specific performance, 52. 
Cases where charges on West Indian estate, 52. 
White V. Bishop of Peterboroughf 53. 



N. 

NOTICE. 

Receiver will not be appointed without notice, except in cases of 
infants, 3, 
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NOTICE— continued. 

Unless where party has absconded, 3. 

Or abroad, 3. 

Motion for receiver to pay in balances or stand committed, 95. 

On non-compliance with previous order, no notice necessary, 95. 

So where a party disturbs possession of receiver for a commitment, 2. 



P. 

PARTIES. 

How far a receiver appointed on behalf of all parties interested, 10. 
But possession of receiver the possession of the court, 10. See 
Mortgagor and Mortgagee. 

PARTNERS. 

In cases of partnership, 36. 

Ground must be shown by one partner as against another, such as 

breach of duty, &c., 37. 
Trifling circumstances of conduct not sufficient to warrant dissolution, 
37. 

where there are articles, 37. 
Implied obligations, 38. 
To entitle one partner to a receiver he must show such facts as 

would at the hearing entitle him to a decree, 38. 
In a case where no misconduct alleged, 38. 
Where both partners were dead, 39. 
Where one dead, 39. 

Where by acts of both partners concern unprofitable, 39. 
Total denial of partnership will not prevent a receiver being ap- 
pointed, 39. 

Peacock v. Peacock, 40. 
Chapman v. Beach, 41. 
Jeffreys v. Smith, 41. 
Wilson v. Greenwood, 42. 
Kershaw v. Matthews, 42. 
Bailey v. Ford, 43. 
Hale V. Hale, 44. 

PAYMENT. 

Of balances of receiver how enforced, 99. 

PERSONAL ESTATE. 

Receiver will be appointed on bill for sale of real estate of a deceased 
debtor, where there is no personal estate, 34. 
Jones V. Pugh, 34. 
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PETITION. 

A receiver will not be appointed on petition without bill filed, 3. 
Not even in the case of infants, 3. 
Nor in bankruptcy, 68. 

POSSESSION. 

Receiver how put into possession, 74. 
Where owner in possession, 75. 
Where tenants, 75. 
How far altered by possession of receiver. 
In cases of infants. See Infants. 

In cases of mortgagor and mortgagee. See Mortgagor and 
Mortgagee. 

Vendors and purchasers. See Vendors and Purchasers. 

PRAYER. 

Not necessary that there should be for a receiver {semble), 4. 

PROBATE. 

Receiver appointed in cases where granting probate suspended, 11. 

Cases 1 1 et seq. 
Receiver appointed to recall probate or letters of administration 
already granted, 18. 
Cases 18 et seq. 

PRO INTERESSE SUO. 

Practice as to party going in to be examined pro interesse sue, 2. 

PURCHASER. See Vendor. 

RATES, 

Receiver will not be appointed oi future rates to be assessed by 

commissioners, 62. 
Secui of turnpike trusts, 62. 

REAL ESTATE. 

A receiver will be appointed where infants are entitled to, 26. 

Not where there is a trustee having the legal estate or power 
of entry and distress, 6. 
Unless danger from conduct of the trustee, 6. 
On a bill for sale of real estate where personal estate exhausted, 

34. 
Where on waste by devisees of, 58. 
Not against the legal estate on a mere question of legal title, 6. 

Unless strong presumption against defendant's title, 7. 
At the instance of a vendor where purchaser not in possession, 
25. 
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REAL ESTATE-continued. 

Or in embarrassed circumstances, 47. 

At the instance of a purchaser against a post-nuptial settlement, 25. 

Not pending a question of liabilty under a bond against devisees 
who consent to pay the rents into court, 25. 

Not at the instance of heir against devisees, 24. 
Unless special circumstances, 13. 

Nor at the instance of devisees against an heir, unless probable 
ground of title shown, and danger to the property, 25. 

Against tenants in common, 54. 

In cases of exclusion, 54. 

As against partners. See Partners. 

Where a covenant to convey by way of securing debt, 66. 

Against tenant in tail who has covenanted to suffer a recovery and 
refuses to do so, 45. 

Against an expectant heir who has granted post-obit securities, 59. 

Against purchaser of legal estate subject to equitable interests, 
47. 

As against mortgagees. See Mortgagor and Mortgagee. 

As against creditors. See Creditors. 

As against ecclesiastical incumbrances. See Ecclesiastical In- 
cumbrances. 

Not of future rates to be assessed by commissioners, 62. 

Turnpike tolls, 62. 

Of estates in East Indies. See Consignees and Managers. 

Of estates in West Indies. See Consignees and Managers. 

RECEIVER. 

Receiver duly appointed an officer of the court, 1. 

Protected in discharge of his office, 1 . 

Not to be interfered with, 2. 
Reasons by Lord Eldon, 2. 

Another receiver not to interfere with receiver already ap- 
pointed, 2. 

Nor a railway company, without leave, 2. 
General objects of the appointment, 2. 
As to time when an application entertained, 3. 

Before appearance, 3. 

Before answer, 3. 

After answer, 4. 

At the hearing, 4. 

After decree, 4. 

And notwithstanding all matters reserved by the decree, 5. 
General rules as to the appointment of, 5. 

Will not be appointed where right of parties doubtful, 5. 
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RECEIVER— con^nttec/. 

Nor where party in possession has the legal title, unless fraud 

or waste, 6. 
Will not be allowed to stand in the way of the legal rights of 
other parties, 9. 
Appointment of, in cases of pendente lite, 11. 
General rules, 11. 
In cases of infants, trustees, executors, SfC, 26. 

Natural children, 27. 

Trustees. General principles, 27. 

Trustees of a charity, 29. 

Implied trust, 32. 

Executors, 33. 

Disclaimer of, 35. 

Out of jurisdiction, 35. 

Partnership, 36. 

Without articles, 36. 

With articles, 37. 

Where both partners dead, 39. 

Where one dead, 39. 

Acts of both parties rendering partnership unprofitable, 39 

Where total denial of, 39. 

Mines, 39. 

Vendors and purchasers, 44. 

Mortgagor and Mortgagee, 49. 

General rules, 49. 

Second mortgagee, 49. 

Equitable incumbrancer, 50. 

West India estate, 52. 

Tenants in common and joint tenants, 54. 

Will not be discharged on coming of age of one, 57. 

Creditors^udgment creditors, 58, 59. 

Equitable creditors, 61. 

Salaries, profits of an office, 63. 

Rectory, profits of, 64. 

Lis pendens, notice of, 64. 

Breach of covenant, 65. 

Lunatic estate, 66, 

Tenancy for life, 67, 

Bankruptcy, receiver in, 68, 

Government pension, 68. 

Assignee of insolvent debtor, 69. 

Heir looms, 69. 
Who may be proposed as receivers, 71. 
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RECEIVER— con/i/med. 

As to their duties and powers, 74. 

As to their liabilities, 84. 

As to their accounts^ 92. 

Mode of piEUSsing the account, 96. 

As to their salaries and allowances, 99. 

As to the Jbrmal appointment, 103. 

As to the recognizance, 106. 

sureties, 107. 
As to the discharge of receiver and vacating the recognizance, 110. 

Liabilities of sureties, 115. 
After receiver's discharge, 116. 

RECOGNIZANCE. 

Court requires receiver to enter into, 106. 
Where receiver named by testator, 107. 
As to the sureties, 107. ♦ 

As to enrolling, 109. 

REPORT. 

Master makes two reports on reference to appoint a receiver, 108. 
Need no confirmation, 109. 
How to be objected to, 109. 

Appointment of Master rarely disturbed, 109. 

Only for positive, not comparative unfitness, 109. 
As to receiver's accounts requires no confirmation, 97. 
May be objected to as to the general principle, 97. 
Not as to particular items, 97. 



S. 
SUBPGENA. 

A receiver will be appointed before service of, 3. 
As where party has absconded, 3. 

SURETY liable to pay interest as well as principal, 108. 



T. 

TENANTS. 

As to the continuance of liability, 115. 
How possession given to receiver, 75. 
How to proceed against, when in arrear, 76. 

TENANTS IN COMMON. Where receivers have been appointed in 
cases of, 54. 

R 
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tenant" FOR LIFE. 

Receiver will be appointed against a tenant for life charged with 
portions, and refusing to produce the title deeds for the purpose 
of raising them, 67. 
After decree, 67. • 

TENANT IN TAIL. Receiver appointed against a tenant in tail who 
covenanted to suffer a recovery and refused to do so, 66, 

TIME OF APPOINTMENT. Receiver duly appointed is from the 
moment of his appointment to be considered as an officer of the court 
itself, ] . 

TITLE. Receiver appointed pending a reference as to title on bill for 
specific performance, 25. 

TRADE. Where real estate purchased for the purposes of trade con- 
sidered a partnership in trade, 40. 

TRUSTEES. • 

Receiver will be appointed as against trustees, 27. 
General principles of the appointment, 27. 

TURNPIKE TOLLS. 

Bill filed by mortgagee of, receiver granted, 62. 
But not as to Juture rates, 62. 

V. 

VENDOR AND PURCHASER. Cases in which receivers have been 
granted, and where refused, in cases of, 44. 



W. 

WEST INDIES. As to receivers and managers of estates in West 
Indies. See Consignee and Manager. 
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